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Xx Xxxxxxxxxx Street
Xxxxxxxx

Auckland 1xxx

Phone: 09 xxx xxxx
The Chief Ombudsman
Office of the Ombudsmen
Level 14, 70 The Terrace 
Wellington 6143

16 June 2014

Re: Serious objections to the handling of complaints under your Office’s 
reference 3xxxxx, by investigating officer Xxxxx Gxxxxx, covering issues 
I raised re the handling of complaints C11HDCxxxxx and C12HDCxxxxx
by the Office of the Health and Disability Commissioner (HDC)

Dear Beverley Wakem – Chief Ombudsman

Thank you for your letter dated 28 May 2014, in which you presented me your Office’s decision to not 
investigate my above mentioned complaints about the unacceptable handling of issues that I raised 
with the Office of the Health and Disability Commissioner (on 08 and 09 August 2011 and on xx June
2012). Both these matters were for some reason dealt with under your Office’s reference number 
3xxxxx. My complaints to your Office were recently considered by your investigating officer Xxxxx
Gxxxxx. It appears that my complaints from 07 (sent 13) November and 16 December 2013 were only 
finally processed by Ms Gxxxxxx, after I followed up both my complaints by way of a phone call to your 
Wellington Office at about 11:30 am on 22 April 2014. I called your Office, because I had not received 
any response at all to my complaints, apart from an initial email acknowledgment on 14 Nov. 2013.

Despite of having left a voice mail message for your then unavailable investigating officer, there was 
again no response, hence I phoned her yet again at 10:30 am on 28 April 2014. Then she advised me 
that she had my cases before her, and would within two weeks respond by way of a letter authorised 
by you as Ombudsman. Due to still not receiving any letter, I was prompted to phone your Office and 
the responsible officer again a third time at 11:35 am on 26 May this year. I was then advised that 
there was a delay with preparing a letter, but that I should hopefully get it by the end of the same 
week. I can confirm that I finally received the response to both my complaints on Friday, 30 May 2014.

Upon reading that response, which was clearly prepared by Ms Gxxxxxx, and signed by you as Chief 
Ombudsman, I was indeed extremely disappointed, even shocked and dismayed. It was most certainly 
not the kind of reply I had expected, and it contains considerations, conclusions and explanations that 
are at least in part based on clearly incorrect information, that are inappropriate and not acceptable.
Miss Gxxxxxx has obviously failed to understand, view and to consider very relevant evidence, and 
hence I must ask for a proper review of my complaints, by another investigator than Miss Gxxxxxx.

Your Office’s response, prepared by Miss Gxxxxxx – her general explanations

While I appreciate Ms Gxxxxxx explaining the role of the Ombudsman, I was already sufficiently 
informed about this, and well aware, that your Office would look only at the administrative handling, at 
processes followed and at how a decision may have been reasonably formed as a result of that, rather 
than treating my complaint as an “appeal”. I accept and acknowledge that your Office’s role is limited 
to considering aspects of fairness, effectiveness, and I presume also of the correctness and 
appropriateness, of processes followed by the Health and Disability Commissioner (HDC) and his 
staff. Also was I aware, and pointed this out in my own complaint(s) to your Office, that the HDC is the 
only authority that can and will under statutory provisions make any determination, whether a breach 
of the ‘Code of Health and Disability Services Consumers’ Rights’ (‘the Code’) occurred. I did never 
expect your Office to freshly investigate the actual core complaint matters in regards to alleged 
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breaches by XXXX counsellors in one case, and by Dr Dxxxx Xxxxxxx in the other, as a Work and 
Income (WINZ) commissioned assessor in the other.

Perhaps some wording or formulations I used in my complaint letters to your Office did not make this 
clear enough, but I fully accepted that your staff would only look at whether the HDC Office had 
followed fair and reasonable processes, and whether decisions were reasonably formed and made by 
the HDC. I certainly had formed the view, and maintain my position on this, that the HDC acted in 
breach of natural justice and failed to apply fairness, reasonableness and objectivity in handling my 
complaints, and that is why I asked your Office to take actions as they are available under section 22 
(3) of the Ombudsmen Act 1975. It is clear to me, that the scope and powers of the Office of 
Ombudsmen is limited to present reports and recommendations, and that they are not binding.
Nonetheless, a recommendation is usually at least taken note of, and that would be worth achieving.

Having carefully read the response to both my complaints, which was prepared by Miss Xxxxx
Gxxxxxx, I must inform you that I firmly disagree with her assessment, analysis and conclusions. I do 
in particular take issue with the following points:

Re Miss Gxxxxxx’s response in relation to both complaints

While it was one of my concerns that the Office of the Health and Disability Commissioner (HDC) was 
evidently under-funded, was struggling with limited resources and was at least during the handling of 
my complaints C11HDCXXXXX and C12HDCXXXXX dealing with a too high work-load for their staff, 
this was certainly not my only concern. It is therefore not acceptable that Miss Gxxxxxx merely states 
(supposedly based on my “claim”): “that the HDC decided to take no further action on your complaints 
because it was under financial constraints and had an increased workload.”

This diverts attention from the number of other genuine concerns I stated in both my complaints to 
your Office. These included the Health and Disability Commissioner’s -
● refusal to accept my email submissions sent re complaint C11HDCXXXXX on 08 Aug. 2011
● failure to consult with me to resolve questions or issues regarding relevant submissions
● failure to fairly, objectively and reasonably consider provided, relevant evidence
● failure or reluctance to obtain particular information from involved parties (incl. third parties)
● refusal to consult the Mental Health Commissioner in dealing with my complaints
● refusal to take action upon my complaints, which under existing legislation denies me justice 
● practice to put discretion to take action - or not - before the adherence to natural justice
● insufficient consideration to how breaches of ‘the Code’ affected me health- and otherwise
● non-action on wider concerns re access to justice by complainants in general

It is disappointing that Miss Gxxxxxx appears to have focused on just the above quoted one of my 
concerns in determining why the HDC may have decided to take no further action on my complaints. I 
have realised that Miss Gxxxxxx regrettably failed to consider important, relevant submissions and 
crucial evidence that was sent with my complaints. Instead she appears to have simply read only 
some of the correspondence between the HDC and myself, as well as the few, limited responses from 
the respondents to my HDC complaints. Without viewing other provided evidence, it was impossible 
for her to assess what would be relevant, and what may not have been, to be considered by the HDC.

I do not accept the comment by Ms Gxxxxxx in the letter she prepared for you to sign, where she 
claims in the fifth paragraph on page 2: “It is clear that when you submitted this large volume of 
material that the HDC’s computer system ‘froze’ and that the HDC asked you to provide a 
summary of your concerns.” As Miss Gxxxxxx did apparently not read email 8 of the 29 emails I sent 
to your Office on 13 to 14 Nov. 2013, she failed to realise that a staff member of the HDC Office 
actually responded to the 30th email sent by me on 08 August 2011, and confirmed that ALL emails 
had been received and actually passed on to their Complaints Assessment team! To reply to that 
email with 7 attachments of an ordinary size and type, it was necessary to open it and read it, which 
happened without problems, and this proves that Miss Gxxxxxx blindly accepted incorrect claims by 
HDC staff that I will prove wrong!

What Miss Gxxxxxx also failed to understand was, that despite of a large volume of evidence that was 
presented, particularly with the first complaint to the HDC (C11HDCxxxxx), there was only part of it of 
primary, direct relevance, and a fair bit of it of a secondary relevance, the latter being provided only to 
ensure the HDC would have all information available, in case information needed to be double-
checked against the primary evidence, or the submissions I made in the complaint letters themselves.
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A good assessor and investigator would have established that, and worked their way through this. In 
any case, some evidence from third parties was also crucial to view, in order to properly assess and 
understand the whole scope of points (breaches of the Code) at issue, and what wider implications 
they do have also for other complainants. I was very precise in my complaint letters to the Office of the 
HDC, stating and explaining clearly the breaches of the Code, and providing more than sufficient 
references to sources of evidence in particular documents that I also provided, especially my XXXX
Xxxx client file, but also other sources. It is simply bizarre, that the HDC accepted without any 
questions certain statements by respondents, where for instance in one case (of a number of cases)
clearly documented, but untrue and incorrect information was alleged to perhaps having been put into 
my counselling file - due to their (XXXX) staff having “misheard” comments I made. HDC staff never 
properly read, questioned, examined and correctly assessed that and other made available 
information, which is totally unacceptable.

I will in the following address these and other matters by responding to Miss Gxxxxxx’s summary 
report, her considerations, conclusions and decisions on each of the two separate complaints.

Re Miss Gxxxxxx’s assessment and decision on “the first complaint”

1. Staff at the HDC Office lied about reason why initial complaint was not accepted

I must inform you that I have recently checked and researched once again all initial correspondence 
that was sent by email from me to the HDC Office on 08 August 2011 (and the days following), and 
what was sent to me by the HDC staff in response to this. It can now be proved beyond any doubt, 
that the HDC staff were being dishonest and lied, when claiming the submissions received from me by 
way of emails “froze” their system, so they could not open the emails and attachments “due to size”.

I will present to your Office PDF files containing the scan copies of printed out emails, which I am still 
keeping as originals in the in- and outboxes of my ‘Yahoo…’ email account. These PDF files will be 
attached to emails carrying this response to your Office. They will contain authentic email text and 
details, for the emails sent by me to the HDC Office and for the ones that I received from their Office. 
The documents prove Mr Axxxxxxxx Lxxxxx wrong; who phoned me close to midday on 09 August 
2011, and claimed they could not open and process my emails, as according to him they “froze” their 
system. The information contained in the emails prove wrong the comments made by Deborah 
O’Flaherty, Complaints Assessment Manager at the HDC, who claimed in a letter to me, dated 16 May 
2012: “In your recent correspondence, you have made reference to comments made in your original, 
“full” complaint. You were clearly advised by Mr Lxxxxx in your phone conversation on 09 
August 2011 that your original complaint, as submitted, could not be opened on our computer 
system due to its size, and that you would need to submit a more concise version. The Deputy 
Commissioner’s examination of your complaint is based on this revised version, dated 9 August 2011, 
along with the attached documentation.” 

As I was on 08 August 2011 spending hours into the early morning sending off the range of emails 
covering a complex complaint matter, which could never be addressed by just looking at a suggested 
2-page “summary”, the last email number 30 to the HDC Office in relation to complaint C11HDCxxxxx
was sent to their Office at 04:11 am in the early morning of that day. It had 7 PDF files attached, all of 
which were of a standard ordinary size, ranging from 400 to 3,000 KB (kilobytes). That total email
was about 8 MB (megabytes) in size, hence it was of a typical size like all other single emails, 
ranging between about 6 to 8 MB. Only emails 3, 4, 5, 6, 7 and 9 had a maximum size of about 9 
MB. So email 30 was an average size email, with ordinary PDF files containing scanned documents.
The inbox of the HDC Office’s computer system allowed the receipt of up to about 10 MB size emails. 

After sending in the number of emails, I did at about 03:10 pm later in the afternoon on 08 August 
2011, send in a short email, asking the HDC Office staff to simply confirm receipt of the emails - plus 
attached documents. That follow up email did also have the last email 30 with all 7 PDF files 
attached. Like all other emails it went through and was thus received by the HDC Office. I did at 
04:26 pm on that same day then receive an email from Kerry Norman, Executive Assistant, clearly 
confirming that ALL my emails had been received by their office, and that they had been given to 
the Complaints Assessment Manager for consideration. The Complaints Assessment team would be 
in touch with me in due course, the email further stated. The response thus received from Kerry 
Norman had the last email from me attached to it, albeit without attachments, which is the normal way 
in responses. There was NO mention of any problems with opening, downloading or otherwise 
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processing the emails. It is clear that the staff member was able to open the email from 03:10 pm, 
to read it and respond to it. If the system would have “frozen”, this would never have been possible 
and no reply would have come. The reply from Kerry Norman did further below also have my 
earlier email from about 04:10 am (email 30) attached! Upon the receipt of that email, I did at 04:46 
pm on 08 August 2011 send an email to the HDC Office, thanking for the confirmation just received.

Following Official Information Act (O.I.A.) requests to the HDC Office I later received a “triage meeting” 
and “NEW COMPLAINT (TRIAGE)” form, which reveals that there was apparently a file opened on 08 
August 2011, and likely also a triage meeting held. But no information was entered in the form for 08 
August, and only on 11 August was the remaining form completed, which only included information 
based on the “summarised” complaint, which I was forced to reluctantly prepare upon Mr Lxxxxx’s 
comments that they could not process my initial complaint, as the emails allegedly “froze” their 
system.

Apart from that phone call from Axxx Lxxxxx at midday on 09 August 2011, and the confirmation email 
from Kerry Norman, there was no further correspondence or communication that came from the HDC 
Office, except a letter from Michelle Smith, dated 15 August 2011, confirming my emails (the ones 
sent 10 August) were received on 11 August. It merely stated my complaint was being assessed, and 
that I would be contacted again. There was no mention of which of my earlier emails I sent may have
been accepted or not. So I simply concluded that the HDC Office had received all my earlier emails,
and was after all able to process at least some of the relevant information, given it was all of normal 
size and types. I expected to be contacted again, should the HDC require further information or any 
clarification on received information, during or after completion of an assessment. As I expected that 
such complaints would take a fair bit of time, I did not follow it up and waited to be contacted again.

The evidence available shows, that my earlier suspicions were justified: The HDC staff did not tell 
the truth, when they told me that my emails could not be opened, because they “froze” their 
system, “due to size”. I was simply being lied to, and it appears that some staff members at the HDC 
Office were simply unwilling to process, assess and investigate a complex complaint matter. It 
appears the assessors did not even bother to read any of the initial complaint submissions, and 
therefore made no efforts to consult me on it. Instead they gave me incorrect information, tricked 
and pressured me into re-submitting a far too short complaint, which though contained my 
statement that it must be viewed together with earlier submitted information. My initial submissions 
were though simply ignored, probably deleted - as no longer considered relevant. The focus was only 
on the unreasonably obtained, far too abbreviated, insufficiently descriptive complaint summary, while 
my reference to earlier presented evidence was also conveniently ignored! Given the documentation 
of the false claims by HDC staff, like for instance in the letter from Deborah O’Flaherty to me (from 16 
May 2012), it must reasonably be presumed, that at least Deputy HDC Theo Baker was well aware of 
what was going on.

Consequently Miss Gxxxxxx was also misled by the wrong information stated and quoted repeatedly 
by the HDC Office and their staff, and her following assertion (in the letter prepared for you to sign) is 
proved as absolutely wrong: “It is clear that when you submitted this large volume of material 
that the HDC’s computer system ‘froze’ and that the HDC asked you to provide a summary of 
your concerns.” Given the new evidence I am presenting, your staff must surely review their
position.

This is a very serious matter and it is my firm view, that it must now definitely be investigated by 
your Office. It is my impression that Mr “Axxx” Lxxxxx, who told me the lies, worked at the HDC Office 
only for a temporary period. I only had to deal with him twice. Given his unconvincing, dishonest 
conduct towards me as a complainant, I conclude that he was not performing his duties as expected, 
and either was asked to leave the HDC Office (being given notice), or he did so on his own accord, 
realising his limitations. I later also learned that other staff members had left during the time my 
complaint was handled. In 2010 there was a change of Health and Disability Commissioner, when Mr 
Anthony Hill commenced in this role. My described experiences, combined with the earlier change of 
internal leadership, indicate a probably high staff turnover in their office at that time. It should be part 
of your investigation to establish what really happened. I can inform you that the HDC Office did upon 
O.I.A. requests also only provide me with a transcript of a phone conversation Mr Lxxxxx had with me 
on 13 December 2011. There was never a transcript provided covering the conversation we had on 09 
August 2011. It appears to have been withheld or destroyed, following highly questionable motives.

2. The HDC’s request for a “summarised” version of my complaint C11HDCXXXXX

http://(o.i.a.)
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In your letter, which I understand was prepared by Miss Gxxxxxx, it is quoted (bottom page 2): 
“However it seems to me that the HDC was reasonable to ask you to provide a summary of your 
concerns and to advise the WDHB that not every point had to be addressed – given the large number 
of issues raised”. “The HDC went through the material you provided and sought responses the HDC 
deemed relevant to his consideration of the complaint. You will be aware that the HDC has discretion 
to determine how to conduct his assessment and to seek information as he considers necessary for 
the purpose.”

It was indeed a major concern that I had about the handling of my complaint by the HDC (being about 
the treatment received from two XXXX counsellors, see their reference C11HDCxxxxx), that the HDC 
Office staff failed to consider all the submissions and evidence that I considered of relevance. Xxxxx
Gxxxxxx is wrong when she asserts that I expected the HDC Office staff to consider ALL the material 
and evidence I originally submitted on 08 August 2011, without any qualification. What I expected the 
HDC to accept and examine was all relevant information, as I stated in the bottom paragraph in my 
letter to the HDC of 27 March 2012. Initially I simply submitted the substantial amount of evidence, 
wanting to ensure all information was available to conduct potentially necessary extra checking with 
additional evidence documents. Naturally all documents would have had to be viewed, and the HDC 
would then be able to decide about the level of relevance. Where there may have been doubt, I
expected to be consulted on what would ultimately be relevant. There was a fair amount of directly 
relevant documents with evidence, and there was a lot of evidence of a secondary or even lesser type, 
simply to offer information, should questions arise re facts stated in letters and primary evidence. 

In the reluctantly prepared summary of the same complaint, which the HDC Office staff pressured me 
into providing, given the already mentioned false claims, I stated in my complaint from 09 August 
2011, that my complaint must be viewed with the already supplied information. The main 
emphasis was on the comprehensive 40 page complaint letter, relevant extracts from my client file, 
and a number of other documents. I made reference to this, as I did not believe the claims by the HDC 
staff member called “Axxx” that they couldn’t open and download any of the emails and attachments I 
had sent them, which were all sent in usual, reasonable size formats and lots.

If there would have been any issues with accessing any of the earlier sent emails and attachments, I 
expected the HDC to contact me, to clarify what files may ultimately be relevant, and which they may 
have needed me to point out, or resend, if not by email, perhaps by way of post. But no efforts were 
made by the HDC Office staff, to clarify this, hence I presumed they could access the information 
sent earlier after all. For further reference, please see my submission under paragraph [2] in my letter 
to your Office dated 07 November 2013. It was only upon receiving a letter from the HDC’s Complaints 
Assessment Manager dated 16 May 2012, that it was finally made clear, that the HDC had only 
assessed and processed the information I sent them on 09 and/or 10 August 2011 (see paragraph [8] 
in my complaint to your Office). As I already mentioned under Point 1. above (page 3 of this letter), 
Deborah O’Flaherty falsely claimed in her letter that my original complaint could not be opened 
on their system “due to its size”. It was “not practicable to read each attachment in its entirety”, she 
furthermore wrote. She also wrote that they would “not have the resources to process this amount of 
information”, when referring to some further emails I had sent with information since then. 

While it would of course have been reasonable to expect clarification from me about actual relevance 
of documentary and other evidence, the primary evidence, and references to sources that prove facts
(e.g. the client file at XXXX), were clearly pointed out in my main complaint letter dated 08 August 
2011. The letter was 40 pages long, partly because in it I quoted a lot of information from my client file 
at XXXX Xxxx, while at the same time referencing this to events, dates file pages and so forth. It 
contained detailed reports and explanations, but was well structured. I have no doubt that the HDC 
Office staff were able to open all emails from 08 August 2011, and to download the PDFs with 
scanned pages of the main complaint letter, the identical text of which was also contained in the first 
email sent at about 03:10 am on 08 August 2011. As they simply could not bother, they decided to 
mislead me into believing the emails would “freeze” their system, so I was given no option to discuss 
anything about the initially sent submissions, and was rather pressured into submitting a totally new 
“summary complaint”, which Mr Lxxxxx actually wanted in only 2 pages! It is impossible to cover the 
breaches that occurred, and the background, in such a short space. In my summary complaint I was 
unable to provide any significant amount of information and references, and hence I had to ensure that 
the HDC would after all make an effort to consider what was already sent.
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While the HDC does under section 14 (1) (m) of the Health and Disability Commissioner Act 1994 
have some discretion in the gathering of information to assist him in carrying out his functions, we are 
here not simply talking about “gathering” such. I presented the information as part of my initial 
complaint. There was no discretion for the HDC to decide upon “gathering” the evidence, as it was 
presented to the Commissioner and his staff. In this context it is worth to also consider other 
responsibilities of the HDC, namely the one covered by section 14 (1) (da) of the HDC Act, where the 
Commissioner acts as the original recipient of complaints, and where he is also held responsible for 
ensuring that each complaint is appropriately dealt with. I dare to suggest that in my case, especially 
now, given dishonest conduct by HDC Office staff, the HDC has the responsibility to investigate, on 
complaint, actions that appear in breach of the Code, as he is able to under section 14 (1) (e). There 
was already sufficient reason for the HDC to seek information from the Waitemata District Health
Board (WDHB, responsible for XXXX) in this matter, after simply looking at the summarised complaint. 
Had the HDC looked properly at the original complaint and submitted evidence, he would have found 
compelling reasons to further investigate the complaint matter, seeking yet more information.

Therefore I do not accept that the discretion of the HDC leaves it open only to his “opinion” to gather 
information he deems (in subjective terms) necessary to assist him carrying out his functions. The 
requirement to ensure that a complaint is appropriately dealt with, certainly where the Commissioner 
assesses and/or investigates a complaint, requires that discretion must be applied within reason, fairly
and in a balanced manner. The HDC is after all required to follow natural justice, and that applies to 
assessments of complaints as well, and deciding about what evidence may be gathered or considered 
of relevance, must surely also be decided on the basis of how this should be done by following 
principles ensuring procedural fairness. When substantial relevant evidence is supplied, it does under 
natural justice mean, that a substantial response to it should also be asked for, from the other party. At 
least all crucial, salient information must be extracted and summarised, in order to sufficiently 
represent the core points at issue, and then must be presented to the other side to respond to. It is not 
in line with natural justice, to selectively pick only bits of information and evidence relating to alleged 
breaches of the Code, and then only ask for a “general overview” of the complainant’s treatment.

I may also quote section 6 and the ‘Purpose’ of the Health and Disability Commissioner Act 1994:
“The purpose of this Act is to promote and protect the rights of health consumers and 
disability services consumers, and, to that end, to facilitate the fair, simple, speedy, and efficient 
resolution of complaints relating to infringements of those rights.” While I accept, that it should be 
important to try and facilitate a simple, speedy and efficient resolution of complaints, I would argue that 
in some cases, where the complaint matter at issue involves complex situations, developments and 
involvements of parties, there must be exceptions made, so that also more complicated complaints get 
processed fairly. It appears, by mentioning the word “fair” in the beginning of that provision, that it 
must be a priority to handle, address and resolve complaints in such a manner. As your letter rightly 
states in the second paragraph on page 2, the HDC is “the only authority capable of determining 
whether a health professional has breached the Code”. That being the case, does in itself give a 
compelling reason to ensure that the HDC must act highly diligently, conscientiously and responsibly, 
within the legal framework, to ensure complaints are above all taken seriously and are treated fairly. 

As the HDC staff were not being honest, by telling lies about a complaint sent by email not being able 
to be processed and assessed due to their computer system allegedly “freezing”, this actually takes 
away any right the Commissioner may normally have, to argue about reasonableness to ask for a 
“summary” of a complaint. Suggesting a “summary” complaint is needed for falsely given reasons, and 
by making misleading statements, that does not justify the HDC to defend himself and his staff against 
any other criticism I was forced to direct at them. It would perhaps have been a different story, had the 
HDC staff been dealing with me honestly and openly about their motives, and had they themselves 
made reasonable efforts by at first looking at what they had received in the way of my complaint on 08 
August 2011, but that did not happen. The argument for justified “reasonableness” in the HDC’s 
actions, delivered in your letter, prepared by Miss Gxxxxxx is therefore fully dismissed!

Miss Gxxxxx’s comments, that the HDC did “review” my file when I expressed that I did not accept the 
decision by Deputy Commissioner Theo Baker (from 24 February 2012), and again later, do neither
resolve anything, nor justify anything the HDC did wrong from the beginning. Repeatedly reviewing 
only the summary complaint and evidence cannot lead to a satisfactory outcome, given what 
happened on 09 August 2011. Instead the HDC should have consulted with me, what of the originally 
sent information was after all relevant to consider, but they did of course not even want to go there.
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3. The HDC’s selective handling, assessment and consideration of evidence

In your letter (prepared by Miss Gxxxxxx.”, see the 3rd paragraph page 3) you state: “I appreciate that 
you remain dissatisfied with the HDC’s decision to take no further action on your complaint but it is not 
clear to me that in making that decision, the HDC failed to take all the information into account.”
I also read: “However, given the amount of material you submitted to the HDC, it seems reasonable 
for the HDC to have summarised key points, in order to assess the material efficiently and fairly.” “The 
fact that the WDHB was not asked to consider every detail presented in the hundreds of pages you 
submitted to the HDC does not indicate that the relevant material was not considered by the HDC.”
“There is nothing in the material I have seen to indicate that the HDC’s decision was based on 
“inadequate consideration of the facts”.”

Firstly these comments appear to be somewhat contradictory to earlier ones. On page 2 in your 
Office’s letter Miss Gxxxxxx accepted - on false advice by the HDC Office staff - that their systems 
‘froze’, so they could not read or download the initially sent complaint by way of 30 emails on 08 
August 2011 (the bulk of them each carrying just a few documents as attachments). On page 3 of the 
letter Miss Gxxxxxx prepared for you (dated 28 May 2014), she then writes about “hundreds of pages”
that I submitted (chapter/paragraph 3 on page 3). The fact is, that I later saw a need to provide more 
and also newly acquired evidence, as I then realised, after receiving the HDC’s letter from 16 May 
2012, that the Office was only processing the “summary complaint”. There were a number of emails I 
sent in to the HDC Office from March 2012 onwards, but they and attachments were in my memory 
certainly not “hundreds of pages”. It does seem that Miss Gxxxxxx suddenly contradicts herself, 
compared to earlier conclusions that she drew. But this aside I must address the following.

The HDC can gather information in an apparently less formal way, but also apply provisions under 
section 62 of the Health and Disability Commissioner Act. It appears that section 62 is rather only 
used in the course of conducting formal investigations, which regrettably in my case was refused to be 
done. Instead the HDC simply asked for information from the Waitemata District Health Board 
(WDHB), at the first instance to simply provide a “general overview” of my care (letter fr. 06 Oct. 2011).

Under paragraph [38] in my complaint to your Office I listed the summarised points at issue with the 
handling of my complaint by the HDC, and this included under paragraph [38a] that it should have 
been reasonably expected that the HDC sought advice and clarification from me, what of the 
previously sent evidence I would consider of absolute relevance in the matter, so they could then 
have a look at it. The HDC did nothing at all to consult me to establish this, and simply ignored any of 
my repeated concerns and proceeded to only look at what information they felt may be relevant, and 
that was bits mentioned in the summary complaint from 09 August 2011, and again only parts of
evidence I presented. Indeed I have no evidence that the HDC looked at much evidence at all, apart 
from my letters, at insufficiently read and analysed notes in my XXXX file, and what the WDHB stated.

Miss Gxxxxxx simply accepts that it is “reasonable” for the HDC to suggest to the Waitemata District 
Health Board (WDHB) that they need not respond to each individual issue raised (in my complaint), 
but rather “provide a general overview of his care”. I take issue with her conclusion and decision on 
this aspect, as my complaint was not about my “treatment” and “care” as a whole, it was about 
specified breaches of the Code! Every “issue” I raised with my initial complaint from 08 August 2011 
was well defined, individually listed, described and stated, and related to the Code the HDC is 
supposed to monitor, uphold and enforce. While I listed breaches also of the Code of Ethics of the 
Addiction Practitioners’ Association Aotearoa - New Zealand (DAPAANZ), these were largely also 
overlapping with the consumers’ rights contained in the Code. It is highly irresponsible to allow a 
respondent in the form of a health or disability services provider to simply evade any accountability 
and responsibility, by not asking them to answer to clearly defined breaches, and by instead offering a 
wide discretion, to provide a generalised form of a response, like an “overview” of a person’s care.

It appears that all that the WDHB was first sent by the HDC Office - alongside their letter from 06 
October 2011 - was my “summary complaint” letter from 09 August 2011. It does not appear that any 
of the attachments to the three emails I sent the HDC on 10 August 2011 were provided. To allow 
WDHB to respond with merely a “general overview” does certainly not sufficiently answer to the 
specific, detailed and explained breaches of the Code that I had stated in my original 40 page 
complaint from 08 August 2011. The information in the summarised complaint was not that 
comprehensive at all, and did not go into any specific details, apart from two of Mxxxxxx Sxxxxxxxx’s 
wrong file record entries. These were not submissions of a large volume at all, that WDHB were sent. 
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The summarised complaint missed most of the detailed information in the original complaint, and it 
was consequently insufficiently representing the various stated points or breaches at issue.

As a phone conversation transcript from the HDC shows, dated 20 October 2011 (11:58 am), Mr 
Lxxxxx gave in to some pressure by WDHB’s Counselling Manager Wxxxxxxx Txxxxxxxx, by allowing 
WDHB to not supply much in the way of records after all (apart from the client file notes kept on 
counselling meetings). Mr Lxxxx merely asked for a “high level summary of his care/concerns, and 
the clinical records necessary to support this”. None of the many letters dealing with complaint 
issues that existed from me and WDHB - or rather XXXX staff - were made available, which would 
have revealed much more in the way of problems that occurred with XXXX counsellors! In view of this 
I ask, how much “summarising”, and “abbreviating” of information is reasonable, where a complaint 
matter is actually quite complex? The overly summarised complaint that was in the end assessed and 
further processed made it impossible to properly address the breaches I wished to be dealt with.

In this regard, I can only consider Xxxxx Gxxxxxx’s conclusions and decision on the issue of 
discretionarily accepted evidence as flawed and unreasonable. Even the initial complaint did not really 
cover a “large number of issues”, they were a limited number of issues, just explained and presented
in a rather comprehensive, detailed form, and also referenced to events, sources, the law and so forth.

Miss Gxxxxxx then writes on page 2 that in her view it was reasonable for the HDC to proceed as he
did, by going through the material I provided and seeking responses “the HDC deemed relevant to his 
consideration of the complaint”. She writes that the HDC has “discretion to determine how to conduct 
his assessment and to seek information as he considers necessary for the purpose”. Miss Gxxxxxx
also writes that the HDC agreed to review the file after I expressed my dissatisfaction with the decision 
(dated 24 February 2012) “and gathered further information from WDHB”.

She ignores though the fact, that when acting upon my letters dated 27 and 29 March 2012 (with 
additional evidence documents), in which I sought a re-assessment of my complaint, Deborah 
O’Flaherty did (on behalf of the Deputy HDC) in her letter dated 16 May 2012 only present the same, 
slightly reworded summary bullet points to CEO Bramley of WDHB, as Theo Baker had used in her 
decision dated 24 February 2012. These had been extracted from the summary complaint dated 09 
August 2011, which had already been presented to WDHB before. The bullet points only insufficiently 
described the points at issue from my summarised complaint. With just minor amendments, the HDC 
was simply asking for a further position on points already presented - yet again. It appears that neither 
of my letters from 27 and 29 March 2012 was attached to that letter. That can hardly be seen as 
gathering further information in addition to what had already been asked and received. Not 
surprisingly, although this time offering more detailed (yet partly incorrect) answers, WDHB’s CEO did 
not deliver that much more in the way of answers to the alleged breaches, and merely reiterated a lot.

There was no question asked by the HDC about the particular complaint I had then recently added, 
that my own doctor contradicted a note Lxxxx Xxxxxx as XXXX counsellor entered into my client file 
on 22 Dec. 2010, claiming my doctor had told her I was sending him an email every day. This was 
untrue, and my doctor did not even remember a call from Miss Xxxxxx then, and his own file records 
showed NO record of such a phone call, which he would have kept. This was just one matter that was 
never raised and addressed by the HDC (see my letter from 29 March 2012, part E, pages 4 and 5). 
Not confronting XXXX staff with the evidence will naturally not lead to them being held accountable!

It was by the way Deputy HDC Theo Baker herself, who reviewed my file again, which needs to be 
noted. It must be doubted that she would have applied much scrutiny to her own earlier decision.

Miss Gxxxxxx asserts that “furthermore, it is apparent that the HDC considered all the emails you sent 
in early 2012, most of which contained large attachments”. She also quotes from the HDC letter dated 
16 May 2012: “out of consideration to our staff, and with an interest in ensuring that important points 
are not overlooked, it would be helpful if you could keep any future correspondence as concise as 
possible”. She fails to appreciate, that the matters dealt with were complex, and could only be fully 
understood, assessed and evaluated by looking at substantial information and evidence that I 
provided with my original complaint. That one though had of course never even been considered!
Apart from that I did later make every effort, to keep correspondence precise and more concise.

Xxxxx Gxxxxx then refers to another review of my file in late 2013, which followed the second decision 
letter from Deputy HDC Theo Baker from 14 June 2013, in which she again decided to take no further 
action, and she quotes from a letter from Associate Commissioner Katie Elkin dated 05 Oct. 2013, 
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“that the HDC can decide to take no further action on a matter and that this discretion is exercised 
“only after careful assessment of all relevant information”.”

Ms Gxxxxxx continues and states that “it is not clear to me that in making that decision, the HDC failed 
to take all the information into account”. She also writes: “There is nothing in the material I have seen 
to indicate that the HDC’s decision was based on “inadequate consideration of the facts”. At the end of 
her deliberations on the “first complaint” she points out the provisions under section 14 (1) (m) of the 
Health and Disability Commissioner Act 1994, which states that the HDC may “gather such 
information as in the Commissioner’s opinion will assist the Commissioner in carrying out the 
Commissioner’s functions under this Act.” She lastly writes that the HDC is under no obligation to 
interview witnesses. I question again, how can too wide discretion ensure that complaints are dealt 
with “appropriately”? Once more I may recall section 14 (1) (da) and (e), qualifying how discretion may 
need to be applied.

In your Office’s letter to me, Miss Gxxxxx only refers to my further emails received by the HDC in early 
2012, which according to her were given consideration. She does not mention, nor does she appear to 
have given any consideration to information I provided to the HDC Office by way of emails, letter and 
attached documents on 05 August 2013 and shortly after. As pointed out in paragraphs [38b] and 
[38e] of my complaint letter to your Office dated 07 Nov. 2013, and although this information was 
presented after the two decisions by Miss Theo Baker on complaint C11HDCxxxxx, to take no action, 
it was highly relevant and revealing information requiring consideration as part of a further review. 

In this first complaint the WDHB’s Dale Bramley relied on reports from Mr Wxxxxxxx Txxxxxxxxx as 
XXXX Counselling Manager and direct employer of the counsellors complained about. Also did the 
HDC rely on the information presented by Mr Txxxxxxxxx from XXXX (see the phone transcript 
from 20 October 2011 by Axxxxxxxx Lxxxxx - and see documents eventually sent to the HDC), same 
as the HDC relied on responses from Dr Bramley, that were at least partly based on statements 
and information provided by Mr Txxxxxxxxx. 

As the direct employer of Mr Sxxxxxxx and Miss Xxxxxx, Mr Txxxxxxxxx did all to divert attention from 
complaints that I had made about some XXXX staff before, and about correspondence I had with him 
in that regard. Mr Txxxxxxxx also put implied pressure on HDC staff member Mr Lxxxxx, to not have to 
send all information they had on me to the HDC, so he could limit it to the counselling file and little else 
more. His attempts were clearly to protect his staff and himself, in which he naturally had an interest.
See attachment 6 to my email (number 27) to your Office from 23.52 h on 13 November 2013.

A separate complaint on the same breaches and issues, but based on the ‘Code of Ethics’ for their 
professional organisation, was also made by me to the ‘Addiction Practitioners’ Association Aotearoa 
– New Zealand’ (DAPAANZ) on 31 May 2012. I filed a complaint with that organisation as both XXXX
counsellors were also members of the organisation, and because I started to realise that the HDC may 
not assist with coming to the expected decision to actually investigate the breaches against their 
Code. My emails from 05 August 2013 and a letter by post from 07 August 2013 informed the HDC 
Office about information that would show how Mr Txxxxxxxxx, who was not only the employer of the 
respondents, but also was and apparently still is the Chair of the DAPAANZ Executive, interfered in 
the complaint resolution process of their own Executive’s appointed ‘Professional Standards 
Committee’. Emails finally released with the help of the Privacy Commissioner reveal this, same as 
how Counsellor Mr Sxxxxxxxx was “stone walling”, and was later assisted by the Committee members, 
to give the very answer he needed to give, to get off the alleged breaches claims I made against him.

Mr Txxxxxxxxx did not only deliver his “advice” as employer and WDHB staff member on matters in 
that complaints handling process, he conveniently used the fact that the HDC had not investigated the 
two employees of his, as a defence for them before the DAPAANZ complaints panel. This is to my 
understanding a breach of process and a serious matter, which was relevant also for the HDC to take 
into consideration, as the HDC himself gave Mr Txxxxxxxxx credit for providing information on his 
staff. 

Yet neither the HDC Office, nor now Miss Gxxxxxx at your Office, has seen any need to investigate 
this and much other evidence I provided. It is in my view nothing short of scandalous, how counsellors 
committing professional misconduct, are protected and let off without any consequences, by the HDC 
and also the DAPAANZ! In order to appropriately assess and decide on complaints, evidence that in 
its type, form and nature is more than apparent to be of relevance, must surely be given consideration, 
as otherwise any assessment or investigation becomes a farce.
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As I already stated further above (see from bottom of page 5 to page 6) it is not acceptable to interpret 
section 14 (1) (m) of the Health and Disability Commissioner Act 1994 too liberally, allowing the 
Commissioner such a degree of discretion and freedom to seek and assess information merely based 
on an “opinion”, ignoring natural justice principles like reason and fairness, and due diligence to be 
followed in executing his duties. Other responsibilities of the HDC, like the one covered by section 14 
(1) (da) of the HDC Act, requires the Commissioner to act as the original recipient of complaints. He is 
responsible for ensuring that each complaint is appropriately dealt with. I believe that in this case, 
especially given the dishonest conduct by HDC Office staff, the HDC has the responsibility to 
investigate actions that appear in breach of the Code, as he can under section 14 (1) (e).

Miss Gxxxxxx does not appear to have properly looked at and examined the additional evidence I 
supplied in the form of a range of relevant documents attached to emails carrying my complaint letter
to your Office. She could only herself have properly assessed the handling and processing of my 
complaint and submitted information, had she also assessed the quality and contents of crucial 
evidence that was presented to the HDC Office attached to email letters I sent. Therefore it appears 
Miss Gxxxxx has based her assessment and decision almost solely on correspondence between HDC 
and me, which has not given her the full picture. She is overly relying on comments the HDC made in 
correspondence to me, some of which I quoted earlier, and sadly she gives insufficient consideration 
to the convincing information and arguments I presented with presented documentary evidence. As I 
have again checked what documents that I had sent with my complaint to your Office, it appears that 
Miss Gxxxxx did not even view most of the files I sent in with my emails, hence her flawed decision.

It was - and still is my view, that it should have been necessary for the HDC Office staff to seek 
responses and evidence from certain directly involved persons and witnesses (also third party 
witnesses), to attempt to get clarification on important details in relation to my complaints. I do in this 
regard refer you to ponder my point raised in paragraph [38c] in my complaint to your Office.  

In order to conclude, in essence, in this complaint matter C11HDCXXXXX, the HDC did initially only 
seek a response from WDHB in the way of a “general overview” of my care (letter from 06 Oct. 2011), 
which was based on the summarised complaint from 09 August 2011. Later on 16 May 2012 a second 
response was sought, listing very similar bullet points that Theo Baker as Deputy HDC had also listed 
in her decision to take no action from 24 February 2012. It was merely a reformulation of short listed 
issues that had been found in my summary complaint from 09 August 2011. But at least they were 
then later expressed in the letter seeking a response. 

What never appears to have happened was, that the partly incorrect, otherwise incomplete, also 
contradictory and thus misleading, defensive responses by the CEO Dr Bramley from WDHB (from 26 
October 2011 and 06 June 2012) were never properly checked against the information in my XXXX
counselling client file, and against other evidence I had made available, and definitely not against the 
information that I had made available on 08 August 2011, which was never looked at and most likely 
deleted. WDHB’s responses appear to have been taken at face value, and the CEO of WDHB was 
given credit for his summarised, succinct comments, whether they were correct or not, and my mostly 
clear, black on white type of evidence was simply discarded and dismissed. Theo Baker simply 
accepted the WDHB version that mistakes in my counselling file were most likely made due to Mr 
Sxxxxxxxx as my counsellor having “misheard” something. That is absurd, as he recorded certain 
information correctly in the beginning, and then changed the information in other entries months later.
Hence the Deputy HDC did not even bother to properly read the XXXX counselling file entries, as she 
would then have picked this up. Miss Gxxxxxx has in her “assessment” failed to check relevant details 
in the same XXXX file and other documents herself. With regret I must presume that she followed 
Theo Baker’s conclusions and flawed reasoning, giving more credit to a CEO of the WDHB, than to an 
affected beneficiary suffering from mental health condition, no matter how much evidence he provides.

Theo Baker took over a year to “complete” her assessment, and then send her second final decision 
(from 14 June 2013) to me. It had a final response from WDHB attached to it, which was already 
OVER one year old. It is beyond belief, that nothing was done about my complaint for one year, and 
then - in June 2013 - Miss Baker suddenly sees a reason to present her final decision, without any 
further evident analysis and investigation having been conducted in the meantime. This betrays a 
rather dismissive attitude towards the whole complaint. As stated earlier, it is my impression that Miss 
Baker was informed about the lies I was initially told by other HDC staff members. 
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As that same dismissive approach was evident in the earlier decision by Theo Baker, did I respond 
with my letters from 27 March, 29 March 2012 outlining the true scope of my complaint, the 
contradicting and wrong information presented by WDHB, and further explained my position while also 
providing some further relevant evidence. I was upon the second decision by Theo Baker prompted to 
ask for a review of decision on 25 June 2013, stating the reasons for this. Much of what I wrote in my 
letters was reiterating issues that I raised before. But I did of course also add further, newer evidence, 
which should have been considered, but never really was. Once the complaint was in the hands of the 
HDC legal department and Katie Elkin, the HDC and staff were only interested in defending their 
earlier positions, and simply not prepared to honestly review the complaint or new evidence again.

4. The HDC’s lack of resources

As I already commented on page two in this letter (re your Office’s response to my complaints, 
prepared by Miss Gxxxxxx), it is very clear that the HDC lacked financial and other resources, which 
Complaints Assessment Manager Deborah O’Flaherty openly admitted in her letter from 16 May 2012. 
She wrote: “We have received more than 12 emails from you since March 2012, most of which contain 
large attached files. As you have already been advised, we do not have the resources to process 
this amount of information, and it is simply not practicable to read each attachment in its entirety”.

These “large” files may have appeared “large” only due to them being scan copies of documents, 
which due to my scanner are converted into “byte” large PDF documents, they were of ordinary types 
and sizes, and of page numbers that any offices should ordinarily be able to cope with. It was again 
due to the fact that my initial complaint from 08 August 2011 had not been accepted, that I felt a need 
to keep the HDC informed about further relevant information, which would need to be considered as 
evidence. There were also some ongoing developments directly relevant to some issues covered by 
the complaint C11HDCXXXXX, which resulted in more information becoming available by the month.

With my letter to your Office from 07 Nov 2013 I provided you with a reference to some available 
evidence quoted in a media report on 1ZB (see paragraph [38f]) from 24 July 2013, which stated that 
the HDC Office was under serious financial pressures. This is certainly not a new situation.

I have seen through the handling of my complaint(s), and through reading and hearing other reports, 
including annual reports by the HDC, that the HDC Office has been struggling to cope with its effective 
operation, and the letter by Ms O’Flaherty only confirms what I have known for some time. While 
funding may be beyond the control of the HDC, it is unacceptable to a complainant like me, to be 
treated the way I was, simply because resources are lacking. As this leads to more persons 
being denied justice, this is a matter that I would have thought your Office would also take seriously, 
and raise with the government. I regret that Miss Gxxxxxx did not even elaborate on paragraphs [41] 
and [42] in my complaint. As this is a matter that will concern the wider public, I must ask and insist 
that your Office gives more consideration to this unsatisfactory situation at the HDC Office.

Re your assessment and decision on “the second complaint”, prepared by Ms Gxxxxx

1. Mistakes and misinterpretations in Miss Gxxxxxx’s summary introduction to the complaint

My second complaint to your Office was about the Health and Disability Commissioner’s handling of a 
complaint I made about the conduct of Dr Dxxx Xxxxxxx, a general practitioner based at the Xxxxxxxx
Health Centre, in Xxxxxxxx Auckland, who has to my knowledge over many years conducted a large 
number of “examinations” or assessments for Work and Income New Zealand (short ‘WINZ’). On 17 
June 2010 he conducted a WINZ commissioned “medical examination” on me, which was anything but 
a proper examination, but rather an interrogation about my ability and preparedness to return to work.  
This was followed by an extremely flawed “recommendation” and “report” by Dr Xxxxxxx (completed 
30 June 2010), both of which were provided to Work and Income New Zealand.

Details about Dr Xxxxxxx’s “examination”, background- and other information are contained in my 
complaint letter from 30 June 2012, and a number of emails sent then and afterwards carried further 
evidence documents (mostly in ordinary size PDF files). My complaint to the Office of the Health and 
Disability Commissioner was not filed until 30 June 2012, as other legal actions on a related matter 
had to be closed before a complaint would even be looked at by the Commissioner.
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In your Office’s letter (from 28 May 2014), prepared by Miss Gxxxxxx - in reply to my complaint about 
the HDC’s handling of complaint C12HDCXXXXX, she firstly gives a brief summary of the complaint 
(see pages 3 and 4). Again I must immediately note that Miss Gxxxxxx made some mistakes, for 
instance by referring to a wrong date on the HDC Office’s Miss Katie Elkin’s final letter to me, which 
should have been 22 and not 25 November 2013. 

Miss Gxxxxxx lists only five short bullet points in the letter prepared as the response to my complaint 
to your Office. They are overly abbreviating and summarising a number of points I raised in my 
complaint to your Office dated 16 December 2013. According to Miss Gxxxxxx my complaint was 
supposedly only about the following, namely that the HDC (quoted from the letter):

● failed to provide relevant information to Dr Xxxxxxx and to ask him to comment on certain 
issues raised in your complaint;

● failed to interview third parties you identified as key to your complaint;
● unreasonably made comments concerning the lapse of time between the submission of the 

complaint and the events being complained about when you had been unable to make your 
complaint to the HDC earlier because related matters had been the subject of a Judicial 
Review hearing;

● Was reluctant to investigate a complaint against a non-treating doctor (who still falls within 
HDC jurisdiction); and

● May not have considered its obligations under the UN Convention concerning persons with 
disabilities when considering your complaint.

In all honesty, I am rather disappointed with Miss Gxxxxxx’s summary, and how she made it up from
what I had actually stated in paragraphs [36a] to [36i] in my letter from 16 December 2013 - as being 
relevant points for your Office to consider. Having read my own submissions again and also the bullet 
points listed in your letter, I am struggling to follow your investigator in her reasoning for summarising
the points I raised - in the way she did. She picked certain relevant points of my concerns out of the 
text, but ignored others, and then rather poorly summarised only some of the points needing to be 
addressed. I must say that Miss Gxxxxxx has failed to extract some important core points I presented, 
and reduced them to bullet points that do not sufficiently express what I stated in my complaint.

The breaches of natural justice, of process and legal provisions by the HDC in this complaint could 
and should better have been summarised like this:

● The HDC took into account irrelevant considerations, like the available Medical Appeal Board 
process dealing with my complaint, instead of relevant considerations, when deciding to take 
no action on my complaint, thus failing to have regard to all the circumstances of the case;

● The HDC was (indeed) rather reluctant to investigate a complaint about a non-treating doctor, 
acting as a third party assessor, as the handling of the complaint and decision showed;

● The HDC failed to give fair and due consideration to breaches of rights 1, 3, 4 and 6 under the 
Code, while only specifically asking Dr Xxxxxxx to respond to a breach of right 5;

● It was unreasonable for the HDC to make comments about the lapse of time since the 
assessment by Dr Xxxxxxx took place and the time the complaint was filed, while at the same 
time taking extensive time to deal with the complaint, as in the end the decision to take no 
action was (not so much simply “frustrating” but) denying me justice in the end;

● the HDC failed to take action according to section 36 of the Health and Disability 
Commissioner Act, by not consulting with the Privacy Commissioner on a possible referral of 
part of the complaint matter;

● Although mental health conditions and their assessment were aspects of the complaint about 
Dr Dxxxx Xxxxxxx, and although it was expressly asked for (letter from 26 April 2013) the HDC 
failed to consult the Mental Health Commissioner, who should have been the more 
appropriate staff member dealing with such a case;

● Deputy HDC Theo Baker appeared to be prejudiced in the assessment and handling of 
complaint C12HDCxxxxx, as there is no other convincing reason for her dismissive, negligent 
approach to the complaint, like not contacting potential witnesses, except her developing a 
negative bias towards me during the difficult dealings in relation to complaint C11HDCxxxxx;

● by not giving due, fair and reasonable consideration to all the circumstances of the case, the 
HDC failed to establish breaches of the Code, which as a consequence denies me any further 
prospect for justice;

● the HDC failed to take into account the ‘New Zealand Disability Strategy 2001’ (see also 
‘Action 6.3’), which incorporates the ‘UN Convention on the Rights of Disabled Persons’, by 
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not giving sufficient due respect and applying fairness and reasonableness in handling the 
complaint of a person with mental health issues and disabilities.

Further concerns that I mentioned in my complaint letters to the HDC, and also in my complaint to 
your Office, but which I did not list at the end of my letter to your Office from 16 December 2013 were:

Dr Dxxxx Xxxxxxx’s -
● Breaches under the ‘Code of Ethics for the New Zealand Medical Profession’,
● breach under the ‘Health Practitioners Competence Assurance Act 2003’,
● breaches under the ‘Health Information Privacy Code 1994’ and
● potential breaches of the ‘Health (Retention of Health Information) Regulations 1996’.

It appears that the HDC did not feel to have the jurisdictional scope to address these issues, or was 
simply reluctant to consider these, mostly for no stated reasons.

But as we are dealing with the response prepared by Miss Gxxxxx for you as Chief Ombudsman, I will 
not endeavour to spend further time contemplating on the bullet points and how they may best have 
been formulated. What I must say is that Miss Gxxxxx did not address all that I raised in my complaint.

2. Miss Gxxxxxx’s considerations, comments and decisions on “the second complaint”

Nevertheless, Miss Gxxxxxx wrote that: “With regard to the first issue, the HDC has advised me that 
your entire 20-page letter of complaint was sent to Dr Xxxxxxx on 18 September 2012. However the 
HDC notes that it is unclear whether the substantial documentation attached to the complaint letter 
had been sent. A later follow up communication with Dr Xxxxxxx occurred on 22 November 2012 
when the HDC asked him to respond particularly to the issue about communication. It is for the HDC 
to determine what information he requires for the purpose of his assessment of a complaint.”

Like I have already done in relation the “first complaint” further above, I take issue with the view that it 
is solely up to the HDC’s personal opinion to subjectively determine what information he requires for 
assessing a complaint. The HDC may well have discretion in principle, but the HDC is also 
responsible to act under section 14 (1) (da) and (e) of the Health and Disability Commissioner Act. As 
stated before, the Commissioner is also bound to follow natural justice, and must therefore always 
apply a balance in the gathering and presentation of information in assessing, analysing and resolving 
a complaint. On the basis of procedural fairness, the HDC should have listed the core points I 
presented in my complaint, and not simply pick one he/she considered worth following up with Dr 
Xxxxxxx as the respondent. In my complaint to the HDC I did not just raise “communication” issues;
there were other concerns I presented, which were simply left out when asking Dr Xxxxxxx for a 
further response. It is my view that the HDC had to properly examine and assess all the breaches I 
stated, and as they have been backed up by sufficient evidence and my personal record of the 
“medical examination” by Dr Xxxxxxx, they should have all been presented to him in a manner to 
respond to directly.

Miss Gxxxxxx writes re her second bullet point: “On the second matter, as noted previously, the HDC 
has discretion under section 14 (1) (m) of the Act to gather such information as he/she sees 
appropriate”.

Section 14 (1) (m) must be interpreted in its true meaning, and that is that it is meant to give the HDC 
the power to gather information. It does not so much imply that the HDC has unrestricted personal 
freedom to choose and use discretion, as any actions taken must also be taken in the context of other 
applicable legal provisions in the Health and Disability Commissioner Act 1994, same in the context of 
other statutory provisions, and by adhering to the principles of natural justice. It is my view that it was 
not reasonable for the Commissioner to simply just pick one breach of the Code, the one of right 5, to 
seek a particular response to, as there is no information or evidence that this was the only breach 
giving reason, for it to be further pursued with Dr Xxxxxxx. There was sufficient information provided, 
to give reason to also seek additional statements from Dr Xxxxxxx on other stated breaches. For 
instance I obtained legal advice that Dr Xxxxxxx certainly breached natural justice, by refusing to give 
consideration to medical records I presented to him, which he rejected, without good reason.

Re Miss Gxxxxxx’s comments in relation to “the third issue” (her 3rd bullet point) and re Theo Baker’s 
comments in her letter from 24 April 2013, I may with some reservations agree with part of her 
response, but I do not accept that further investigation may not have provided further information to 
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resolve the discrepancy between what Dr Xxxxxxx claimed in his response from 22 Nov. 2012, and 
what I reported in my complaint. The documentary evidence that I provided in the matter, like the 
assessment report and recommendation by Dr Xxxxxxx, in comparison to certificates and other 
records provided from my own doctor and others, clearly showed that Dr Xxxxxxx could not have 
conducted himself the way he did. If he was so professional, respectful and considerate, why then did 
he present such flawed reports?

Miss Gxxxxxx writes re the “fourth issue”: “Regarding the forth issue, Ms Elkin explained in her letter of 
17 September 2013 that although complaints against non-treating doctors contracted to a third party 
may fall within the commissioner’s jurisdiction under the Act, in this case, most of the concerns you 
had raised against Dr Xxxxxxx related to processes and policies of WINZ and of the Medical Appeals 
Board, which are outside the HDC’s jurisdiction. I see that Ms Elkin also noted that even where 
jurisdiction can be established, the Act gives the HDC (and Deputy HDC) a wide discretion to take no 
further action under section 38.”

Again, here Miss Gxxxxxx is simply repeating what Miss Elkin from the HDC Office states, without 
apparently giving any consideration to what I wrote back to Miss Elkin in reply. I have the impression 
she did not even properly read my explanations in my letter to your Office, dated 16 December 2013, 
where under paragraph [36a] I addressed the questions regarding the Medical Appeal Board and its 
purpose and responsibilities, and under paragraph [36b], where I addressed the issue with the HDC 
having displayed some reluctance to deal with a case about alleged misconduct by a third party 
medical assessor. I have the impression Miss Gxxxxxx does not understand the responsibilities of a 
Medical Appeal Board, which is responsible only (under the Social Security Act 1964) to hear appeals 
by looking at a person’s health situation and disability, including their ability or lack thereof to work, in 
relation to benefit entitlements. The Medical Appeal Board is NOT at all dealing with the conduct of a 
medical practitioner or assessor that led to breaches of the Code. My complaint correspondence (e.g. 
from 26 April 2013) to the HDC did of course explain a lot about the processes involved, and how the 
Medical Appeal Board is appointed, works and deals with cases and so forth, same as I explained 
details about designated doctors, and how the Ministry of Social Development (M.S.D.) has actually 
been expressing expectations towards such designated doctors as Dr Xxxxxxx, to deliver the 
outcomes they would expect - or rather desire. That does not mean that I was in my complaint 
correspondence primarily expressing concerns that were more relevant to be dealt with by a Medical 
Appeal Board. I must reassert: My complaint to the HDC was about Dr Xxxxxxx’s conduct!

In this regard I note with much disappointment, that Miss Gxxxxxx did not appear to spend any time 
considering the relevant aspects involving the training of designated doctors like Dr Xxxxxxx - by the 
Ministry of Social Development, and especially by persons like the Principal Health Advisor Dr David 
Bratt. She did not appear to consider that the way training, mentoring and liaising, same as paying 
designated doctors, as conducted through the M.S.D., could - and likely would cause - issues with true 
“independence” of designated doctors and how they can make potentially biased recommendations. 
Those are matters of relevance, as this is influencing the conduct of such assessors as Dr Xxxxxxx.

With my letter to the HDC dated 26 April 2013 I sent the HDC a range of attached documents giving 
evidence of the apparent bxxx Dr David Bratt displays in his “presentations” to general practitioners, 
and other health professional, likening “benefit dependence” to “drug dependence”. Dr Bratt also 
selectively uses statistical data to send messages to the GP audiences he presents these to, which 
are simply one-sided and at least in part lack scientific validity, most certainly balance. Partly as a 
result of discovery as part of former legal proceedings, I have more information available covering the 
training of designated doctors that was commenced in 2008 and which is being continued through 
various communication channels, same as M.S.D. train their Regional Health and Disability Advisors
based in their various Regional Offices. This training is overseen and conducted by Dr Bratt, and it is 
abundantly clear, that he and his employer are walking on a xxxxx xxxx, and are operating on the 
borderline of xxxxxxxx, making regular attempts to influence doctors, to make decisions that save the 
Ministry costs, by denying sick and disabled certain benefit entitlements. I also sent relevant 
documents and information on this to your Office, which was primarily with email 15, sent 03.10 h on 
17 December 2013. I have the impression that Miss Gxxxxxx did not properly consider the information.

I find it astonishing that neither the HDC nor the Office of Ombudsmen appears to be too concerned 
about the potential breach of natural justice, and even statutory legal provisions in this area of medical 
and work ability assessments, committed by designated WINZ doctors, who are often bxxxxx. But 
there is at least one other complaint reaching into this sensitive area, which is also before your Office 
under reference 36xxxx, and which is being overseen by former HDC, Mr Ron Patterson, and is being 
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dealt with by Jxxxx Hxxxxxxxx and Txxxx Sxxxxx. That complaint has been before your investigators 
and reviewers for nearly a year now, and M.S.D. are according to information I received, definitely 
extremely reluctant to release certain information about Dr Bratt and others employed by the Ministry, 
working with him. Perhaps Miss Gxxxxxx may wish to consult them on what that is all about.

What I can finally say in regards to discretion the HDC may have under section 38 of the Act, to take 
no action, the decision by Ms Elkin can definitely not be justified by using section 38 (2) (e) of the 
Health and Disability Commissioner Act. It is not a valid consideration, to claim that my complaint 
issues were more appropriately being dealt with by a Medical Appeal Board. I also continue to dispute
that the HDC had discretion to take no action upon my complaint under section 38 (1), given the types
and quality of evidence that I supplied. It is my view and position that the Commissioner did not have
regard to all the circumstances of the case in considering that action to investigate was unnecessary 
or inappropriate. Given the range of evidence I supplied by way of my submissions, and relevant 
documents, which also included evidence about the bxxx of the MSD and WINZ Principal Health 
Advisor, Dr David Bratt, who trains designate doctors performing duties for WINZ, it is my position, 
that the Commissioner did not have regard to all the circumstances of the case to take no action.

Documents I provided with a track record of my own doctor’s and other health professional’s diagnosis 
and assessments, some of which were presented to Dr Xxxxxxx, are in stark contrast to Dr Xxxxxxx’s 
examination report and recommendation to WINZ. To simply take Dr Xxxxxxx’s words in his letters to 
the HDC, and at the same time ignoring the starkly different information in his reports, being totally 
different to reports by others, does signal a bias in the Deputy HDC’s assessment of my complaint. 
Following my first complaint, and the issues I raised with Theo Baker’s handling of it, she must have 
developed a bias against me, being dissatisfied or even annoyed about my continued criticism. I need 
to refer you to documents covering my health situation and relevant matters that were attached to 
emails 2, 3, 4, 5 and partly also to email number 6 sent to your Office in this matter. Again, my 
impression is that Miss Gxxxxxx did not view any of these, as she simply followed the HDC’s 
arguments.

Miss Gxxxxxx writes: “Finally, there is nothing in the HDC’s correspondence to indicate that the HDC 
did not take into consideration any obligations it had to you as a health and disability consumer, under 
the Act.” I further note that the HDC made no finding about Dr Xxxxxxx’s record keeping as you claim.”

It does not look as if that is supposed to be addressing Miss Gxxxxxx’s “fifth bullet point” on page 4 of 
the letter from your Office, and while I acknowledge her comments, I do not agree with them. I wish 
Miss Gxxxxxx would have explained her last sentences, because I cannot find any conclusive 
evidence to prove her comments. In the whole, I regret to conclude, the stated considerations, 
explanations and comments by Miss Gxxxxxx to “complaint two” leave to be desired. I feel that she did 
not properly address my points raised under paragraphs [36a] to [36i] in my letter from 16 December
2013, and I have the impression, she did not spend much time examining any relevant attached 
evidence to the emails my complaint was sent with.

Re her claim that there is nothing in the HDC’s correspondence to indicate that the HDC did not take 
into consideration any obligations it had to me, I argue, there is nothing in the correspondence from 
the HDC indicating what of the supplied evidence they did take into consideration and what not. The 
terminology used is rather “general” and unspecific, as it is not stating clearly what they considered 
being relevant and what not. So it proves nothing. As for Dr Xxxxxxx’s record keeping having been 
addressed by the HDC, I have not found any comments the HDC made on that issue.

I certainly feel that my rights as a health and disability consumer were not met under the Act. It is my 
impression that the HDC did not appropriately fulfil the ‘Purpose’ of the Act, stated in section 6.

3. ‘Conclusions’ – as drawn and formulated by Miss Gxxxxxx in the letter prepared for you

In your letter, prepared by Miss Gxxxxxx, you inform me that at this stage you do not intend 
commencing Ombudsmen Act 1975 investigations into either of the complaints I sent to your Office. 
You state and explain the limitations of your Office and other relevant aspects, like what action there 
may have been, should an investigation have been conducted and my complaints have been upheld. 

While I appreciate your summary conclusions, prepared by Miss Gxxxxxx, I understand that these 
were based on the information that was so far sent to you, or rather based on those parts of my 
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complete submissions that were viewed and assessed. It is my impression though, that not all relevant 
documents and information were examined and assessed. Also has new information come to light, 
and existing information has been further clarified and explained by me in this letter to your Office.

My position on the decisions received, and my request for a thorough review

Dear Chief Ombudsman, as I have expressed in this letter, it is clear to me that the complaints I filed 
with your Office were assessed by your investigating officer Xxxxx Gxxxxxx, and that she will possibly 
have done so to the best of her knowledge and capabilities. It is more than evident though, that Miss 
Gxxxxxx cannot have checked, viewed and assessed all documents that I provided, as she did not 
even pick up on a mistake I made with listing attachments at the bottom of email 4 (sent 00.41 h on 17 
Dec. 2013), where I appear to have inserted the same list as I did in email 3 for complaint 
C12HDCXXXXX. Only if Miss Gxxxxxx, or staff performing tasks for her, had actually looked at the 
attachments, would she have noticed the contradicting information. In that case the responsible action 
to take then would have been to contact me and clarify the details re the attachments. That did not 
happen, and also did Miss Gxxxxxx make no mention of this in her response to my complaints under 
reference 3xxxxx. To avoid further doubts and confusion, I will attached to the email(s) carrying this 
letter send you two PDF files with the lists of all attachments sent with emails for both complaints.

A fair few very relevant pieces of evidence and relevant information have gone unnoticed, or have not 
been viewed and assessed as they deserve to be. It appears that the HDC Office staff did not only act 
in a somewhat rushed, pressure driven and later dismissive way in dealing with the complaints I 
presented to their Office, they even resorted to telling lies about them being unable to open my emails. 
I feel that the HDC and his staff did badly fail in their responsibilities, and could have conducted 
themselves in a more reasonable and certainly more honest manner, consulting with me on how to 
constructively resolve some issues. Telling lies is not a constructive way of solving anything. The 
appropriate way to deal with the first complaint would have been to be honest about the situation, and 
not misinform me about a system “freezing” and so forth, but to offer me a fair and reasonable 
opportunity to present a complex complaint in a more acceptable way. That though was not even 
attempted. I was simply told lies, and was then was expected to present a very complex case on just 
two A4 size pages, which was absolutely unreasonable and impossible.

As I was a rather new complainant, and as the HDC Office staff had more experience, certainly with 
how their systems and internal staff members operate, they had the responsibility to act fairly and 
reasonably, which they failed to do. In the end I was not given a fair chance to be heard, and once I 
justifiably raised issues with the way the HDC handled my complaint, I was basically treated as an 
undesired overly “litigious” person, and not given much more consideration. This impacted negatively 
on my attempt to present and be given respect and consideration with my second complaint. That 
complaint was as justified as the first one. I did not choose to spend hundreds of hours and endless 
days, weeks and months on working on collating evidence, on preparing submissions and 
corresponding with the HDC Office just for frivolous or other unacceptable reasons.

What I have received in response to the complaints to your Office is now more than disappointing, and 
I cannot and do not accept the conclusion and decision by your Office staff to simply close the file and 
take no action in these matters relating to the HDC. Given the now absolutely clear evidence, that the 
HDC staff actually told me lies about their system, and also otherwise acted irresponsibly, by not 
giving consideration to crucial evidence, I must assert, that this should now definitely give your Office 
sufficient reasons to conduct a formal investigation in the handling of my complaints by the HDC, and 
in the way their Office operates generally.

I do also seek a thorough review of the way my complaints to your Office were handled by Miss Xxxxx
Gxxxxxx, who as an investigating officer did not appear to deal appropriately with my complaints, she 
most certainly failed to consider some absolutely relevant evidence and crucial information. Also were 
my complaints not progressed for months, and no response was sent upon receiving the second 
complaint by 17 Dec. 2013. Your cooperation and assistance in this matter will be most appreciated.

Yours sincerely 

Xxxxxxx Xxxxxx

*****Attachments will be listed in the email (s) carrying this letter*****


