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Xxxxxxx Xxxxxxx
Xxxx x

xx Xxxxxxxxx Street
Xxxxxxxxx

Auckland 1xxx

Phone: 09 xxx xxxx
Office of the Ombudsmen
Level 14 
70 The Terrace 
Wellington 6143

16 December 2013

Re: Complaint under section 16 of the Ombudsmen Act 1975 - about
the Health and Disability Commissioner’s decision to take no 
action upon complaint C12HDCxxxxx, by not giving appropriate, 
fair and reasonable consideration to relevant evidence and the law

Dear Ombudsman, dear staff at the Office of Ombudsmen

Please accept my request for your assistance in the above mentioned matter of greatest concern. 

[1] In filing this complaint with the Office of Ombudsmen I wish to assert that this matter is most 
appropriately handled by your office under section 13 of the ‘Ombudsmen Act 1975’, as there 
is no adequate legal remedy that I can reasonably seek under law, or by using other 
administrative processes, as referred to under section 17 (1) (a) of the Ombudsmen Act.
There is no right of appeal of a decision offered under the ‘Health and Disability Commissioner 
Act 1994’. Even if a judicial review application to the High Court might technically be an option, 
I cannot pursue such a proceeding, given my extremely poor mental and physical health, my
complete lack of finance, and un-surmountable difficulties I have to access professional legal 
representation to pursue such a course under restricted legal aid. I already suffered extremely 
poor health, when being xxxxxx to pursue arduous judicial review proceedings against the 
Ministry of Social Development during 2011. Also in view of section 65 of the Health and 
Disability Commissioner Act any review sought would have very limited prospects for success.

Background with a summary of my complaint, and its handling by the Office of 
the Health and Disability Commissioner

[2] On 30 June 2012 I filed a complaint with the Office of the Health and Disability Commissioner
(HDC), stating a number of breaches of professional conduct by the ‘Work and Income’ 
(WINZ) commissioned designated assessor, Dr Dxxxx Xxxxxxx at the Xxxxxxxx Health 
Centre in Auckland. Dr Xxxxxxx had conducted an examination on me on 17 June 2010, under 
the old section 44 of the Social Security Act 1964. I also raised serious breaches under the 
‘Code of Ethics’ of the New Zealand Medical Association, and of certain other legal provisions. 
In detail the following breaches of codes, statutes and regulations were established and 
presented:
1. The ‘Code of Health and Disability Services Consumer’s Rights’ (rights 1, 3, 4, 5 and 6);
2. the ‘Code of Ethics for the New Zealand Medical Profession’ (principles 1, 2, 4, 8, 9 + 12);
3. the ‘Health Practitioners Competence Assurance Act 2003 (section 8);
4. the ‘Health Information Privacy Code 1994’ (HIPC 1994) (rules 2, 3 and 8) and
5. the ‘Health (Retention of Health Information) Regulations 1996’ (sections 5 and 6).

[3] The comprehensive complaint was presented by way of a letter dated xx June 2012, and 
altogether 10 emails with various attached evidence documents were initially sent in this 
matter to the Office of the Health and Disability Commissioner (HDC) from xx June to 02 July 
2012. The main complaint letter contained detailed submissions and comprehensive evidence 
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information supporting all aspects of my complaint. All emails with further evidence were at the 
same time also sent to the Medical Council of New Zealand (MCNZ), as the matter was 
considered to be of equal concern to that authority, which has Dr Xxxxxxx on their register.
The emails were also sent to the New Zealand Medical Association (NZMA) for their attention.
The Medical Council (“Xxxxxx”, Senior Professional Standards Coordinator) stated in an email 
from 03:39 pm on 06 July 2012 that the matter should according to section 64 of the ‘Health 
Practitioners Competence Assurance Act 2003’ in the first instance be dealt with by the HDC.
The New Zealand Medical Association considered itself not responsible to handle the matter.
The “safe” receipt of my complaint - with all 10 emails (and by post) - was confirmed by an 
email from Jx Zxxx, Complaints Assessor at the HDC Office, at 05:11 pm on 06 July 2012. 

[4] On 22 July 2012 I sent a further email to Jxxxxx Zxxx at the HDC Office, which carried another 
evidence document, being a formal ‘settlement’ and apology letter from the Deputy Chief 
Executive Debbie Power at the Ministry of Social Development (MSD). I had just received that 
document on xx July, after 10 months of very arduous and extremely stressful settlement 
negotiations. It was additional to other, more relevant evidence that had been sent by me to 
the HDC Office before. On 14 August at 04:56 pm I received an email from Michelle Smith, 
Complaints Assessment Administrator at the HDC Office, again confirming the receipt of my 
complaint, and providing me with their reference number C12HDCxxxxx.

[5] On 19 September 2012 I received a letter by post from Hxxxxxx Bxxx, Senior Complaints 
Assessor at the Office of the Health and Disability Commissioner, informing me that the 
Commissioner had reviewed my complaint, and decided to seek a response from Dr Xxxxxxx, 
regarding the issues I had raised. It was dated 18 September, and it further said, that once a 
response had been received and reviewed, I would be contacted again.

[6] After many more months I received a decision on my complaint from Deputy Health and 
Disability Commissioner Theo Baker on 24 April 2013. The letter appeared wrongly dated with 
24 April 2013, as it arrived by ordinary post on that same day. In her decision Theo Baker first 
listed 5 bullet points with only some of my summarised “particular” concerns. Certain major 
points of concern were not addressed or responded to at all, and under her “consideration” Ms 
Baker then stated, that in this instance, the Medical Appeals Board would represent an 
“adequate right of appeal for WINZ decisions”. She also wrote: “It seems that you have 
been successful at overturning WINZ’s original decision via this appeals route”. She added, 
that after a response was sought from Dr Xxxxxxx on “communication issues”, he had stated 
that “his interviews are all patient-centred”, and that he “is very careful to approach all cases in 
a standardised and non-judgmental manner”. She concluded that his views about his 
communication style during the consultation were contrary to mine. She did not consider that 
further investigation into the matter would provide any new information “that would help 
resolve this discrepancy”, “especially given the amount of time that had elapsed” since the 
assessment. According with section 38 (1) of the HDC Act she decided to take no action. She 
had asked Dr Xxxxxxx to “reflect” on the way he had communicated with me. A letter from Dr 
Xxxxxxx with his position was attached. It was in stark contrast to what I had experienced.

[7] The decision by Theo Baker was absolutely unacceptable to me, given the experiences I had 
during the examination and assessment by Dr Dxxxx Xxxxxxx on 17 June 2010, and given the 
comprehensively documented evidence and information I had presented. The HDC Office had 
only looked at one single breach under the ‘Code of Health and Disability Services 
Consumer’s Rights’ (right 5) and not responded to any of the other breaches I had complained 
about, let alone to any questions about Dr Xxxxxxx’s acting outside of his scope of practice, 
and his breaches of health information privacy and retention provisions. The response 
received was extremely dismissive of my complaint, and Ms Baker appeared to largely trust 
statements by Dr Xxxxxxx in response to my complaint. My impression was that documented 
evidence had not even been looked at, and that no other party involved, like for instance my 
own doctor, had been contacted to comment on any of the issues raised by me.

[8] In response to the decision by Ms Baker, I first sent a brief email to the HDC Office at 01:22 h 
on 25 April 2013, in which I expressed my great disappointment and disapproval of the 
decision. Following that I responded appropriately to her decision by way of on email with a 
formal letter dated 26 April 2013, sent in at 00:01 am on 27 April 2013. I requested the HDC 
Office that the matter should now be handled by the Health and Disability Commissioner 
Anthony Hill himself, or by another Deputy Commissioner, but no longer by Ms Theo Baker. I 
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also insisted that the Mental Health Commissioner should be consulted on all matters raised in 
relation to my complaint. I expressed my great disappointment and distress about the 
decision, and that I could not accept it, as insufficient and only selective consideration had 
been given to relevant, important, crucial facts and evidence. I listed 5 particular points - or 
areas – that I raised as points at issue with the explanations in the decision, and the reasons 
given in Ms Baker’s letter. My concerns were that insufficient considerations had been given to 
very relevant information; and that my complaint had not been properly and thoroughly 
examined and investigated. Natural justice had not been followed in deciding on my complaint. 

[9] In my letter from 26 April I then presented arguments proving that Theo Baker was wrong in 
her considerations and decision. Firstly I explained the purpose, composition, responsibilities 
and processes followed in relation to Medical Appeal Boards (MABs) under (old) section 53A 
of the Social Security Act. I explained how a bxxxxx Principal Health Advisor for MSD, Dr 
David Bratt, has been training, mentoring and managing both designated doctors and also 
internal Regional Health and Disability Advisors working for Work and Income. The HDC 
Office was informed that the supposed “independence” of Medical Appeal Board (MAB)
members, same as that of designated doctors, must be questioned. I elaborated on how 
xxxxxxxxxly and unfairly my appeal had been dealt with by such an xx-objective, natural 
justice xxxxxxxxx Board. The HDC Office was presented with clear evidence that such a 
Board would not deal with the conduct or any competency issues of a designated 
doctor, whose recommendations led to a decision that was appealed by a client. The 
purpose of a MAB is simply to conduct a review on medical grounds and on work capability 
aspects, and nothing else. It was the ixxxxxx conduct and decision-making by the MAB that 
forced me to apply for a judicial review at the High Court at Auckland. My appeal to the MAB 
was not a success at all, as I had to take legal proceedings to fight it! In explaining details 
about the MAB I did not intend to distract from the fact that it was my firm view that a MAB 
would not be responsible to deal with conduct or competency issues about Dr Xxxxxxx.

[10] Secondly I explained that Dr Xxxxxxx’s letter from 22 Nov. 2012 presented only generalised 
comments re how he conducts examinations, and that they were only in response to a breach 
of right 5 under the Code. I stated that while Dr Xxxxxxx could not recollect the examination, 
interview and communications over 2 years ago, I had presented abundant evidence about 
what he had recorded on me. I also had given a detailed description of the conversation and 
examination, based on notes I had made right afterwards. I made clear that Dr Xxxxxxx’s 
report was full of flaws, mistakes and contradictions. His partly wrong and incomplete answers 
were clearly biased. I reminded the HDC Office that I presented reports from my own GP and 
other specialists that clearly contradicted Dr Xxxxxxx’s report and recommendations. I 
criticised that Dr Xxxxxxx’s obvious bias, his reluctance to understand, or appreciate any of my 
health issues, had not been established by Ms Baker, and that she therefore cannot have 
considered all evidence. I noted that Dr Xxxxxxx’s competency had not at all been examined, 
and I explained, how it was absurd to claim I had freely chosen to see him. I stated how Work 
and Income heavily rely on designated doctor assessments, and I asserted that XXX and Dr 
Bratt at the same time make efforts to ixxxxxxxx their assessors. I informed that it’s known that 
Dr Xxxxxxx has been handling a high number of such assessments. An internal MSD memo 
(fr. 18 June 2010) re an earlier complaint about Dr Xxxxxxx was also presented as evidence.

[11] Thirdly I challenged the HDC Office on the fact that only “right 5” under the ‘Code of Health 
and Disability Services Consumer’s Rights’ (one of the various breaches I had reported and 
complained about) had been raised with Dr Xxxxxxx. I noted that the breaches of rights 1, 3, 4 
and 6 had not been seriously discussed with him. I took issue with the fact that nothing had 
been done regarding the breaches of the ‘Code of Ethics for the NZ Medical Profession’, and 
that no efforts had been made to clarify with Dr Xxxxxxx the alleged breach of section 8 under 
the ‘Health Practitioners Competence Assurance Act 2003’. It was a matter that must also 
interest the Medical Council, I stated. I added that nothing appeared to have been done or 
followed up re breaches of the HIPC 1994 and the ‘Health (Retention of Health Information) 
Regulations 1996’. Again I referred to evidence I provided of breaches in those areas. I 
expressed my bitter disappointment that no assessment was done re all those other issues.

[12] Under a fourth point I referred once more to the particular and substantial evidence that I had 
provided in this matter. I insisted that the Commissioner should have looked at reports from 
my own doctor, from XXXX counsellors and their psychiatrist, from St Luke’s Community 
Mental Health Centre, my XxxXxx psychologist and from Xxxxx House, which was essential to 
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understand my medical history, conditions and vulnerabilities. It was equally important to 
properly assess how Dr Xxxxxxx could in light of the presented, compelling information fail to 
apply objectivity, I wrote. I stressed that it was important to look at the serious consequences I 
suffered as a result of Dr Xxxxxxxs biased conduct, wrong assessment and recommendations, 
while being forced to make an appeal to an also bxxxxx MAB, and even having to prepare for 
a judicial review at the High Court. The MAB decision, its recommendation and other evidence 
should have been looked at, I stated. Furthermore I referred to the disastrous impact on my 
health and my inability to focus on needed treatment, which was worsened by the 
inappropriate and xxxxxxxxx treatment I received from WINZ staff. I expressed my 
astonishment that at no time had my own doctor been contacted, and I stated that Ms Baker 
breached natural justice by basing her decision on totally irrelevant information and facts. My 
right to take an appeal to the MAB was no reason for Ms Baker to not investigate, I wrote.

[13] Fifthly I stated that it was unacceptable to me, that Ms Baker had accepted the statements by 
Dr Xxxxxxx in his letter from 22 Nov. 2012 - primarily only on “communication issues” - without 
any challenge. She had simply commented that his views on his communication style during 
the consultation were “contrary” to mine. In view of that, I reiterated that Dr Xxxxxxx’s reports
on me showed a total disregard to my medical diagnosis, assessment of work capacity and 
treatment related aspects provided by my own doctor, other medical professionals or 
specialists. This showed that Dr Xxxxxxx failed to act fairly, responsibly, respectfully and 
professionally, I wrote. A degree of bias in his conduct was evident, likely in combination with 
a lack of understanding and appreciation what my true medical conditions and work capacity 
were, I stated. I expressed my position that it was not fair and reasonable, yes irresponsible,
for Ms Baker to largely base her decision on Dr Xxxxxxx’s letter, while ignoring other well-
documented evidence. Then I also referred to (old) sections 44 (1) and 54B of the Social 
Security Act, to prove that there is very little “choice” a WINZ client has, when required to 
submit him/herself to a medical examination. I expressed my view, that Dr Xxxxxxx’s letter 
from 22 Nov. 2012 must be seen as a desperate attempt to avoid accountability.

[14] In summarising my response to the decision by Theo Baker, I expressed my concern that by 
taking no further action on my complaint, this will serve to facilitate the continuation of xxxxxxx
processes by doctors like Dr Dxxxx Xxxxxxx and by Work and Income staff, where over recent 
years already thousands have been txxxxx off invalid’s benefits. Newly implemented welfare 
reforms would only escalate this axxxxxxxx process, I wrote. I made clear that (to my 
knowledge) I was the xxxxx person xxxx xx xxxxxx to file for a judicial review proceeding in 
such a case. The lack of access to justice, the limits to appeals being restricted to only go as 
far as a Medical Appeal Board (which is not truly independent), would make it impossible for
WINZ clients to get fair, just and independent treatment under the present system. I made 
reference to the harm of severe work capability assessment methods used in the UK, and 
urged the HDC Office to conduct a thorough, fair, reasonable and objective re-assessment of 
my whole complaint, and to apply principles of natural justice in a proper investigation.

[15] My response (see [8] to [14]) was first sent to the HDC Office by email at 00:01 am on 27 
April 2013, together with 13 further attached evidence documents (PDF and one PowerPoint 
file/s). A letter by post was also sent off on 30 April 2013 (without the attachments already 
sent). At the end of my email I also requested a full disclosure of any previous or present 
contacts (personal, professional or other) any existing or previous staff member working at 
and for the ‘Office of the Health and Disability Commissioner’ had had with Dr Dxxxx Xxxxxxx. 
This was a request under the Official Information Act 1982 (O.I.A.). As I did not receive any 
confirmation that my email had been received (upon requests on 29 and 30 April), I resent the 
same email once more from a second email address I have, at 12:16 PM on 01 May 2013. On 
09 May at 03:18 pm Exxxxx Lxxx, Legal Team Administrator, finally confirmed receipt of my 
letters dated 26 and 30 April 2013 (also the one sent separately by email on 27 April).

[16] On 31 May I received a letter dated 28 May 2013 from Legal Advisor Georgina Rood at the 
HDC Office. In reply to my request about HDC staff member contacts with Dr Xxxxxxx, that I 
had requested under the O.I.A, she refused the information under section 18 (f) of the Official 
Information Act. Extremely disappointed about the response, I sent yet another, more 
specified O.I.A. request to the HDC Office by email at 03:00 pm on 03 June 2013. A separate, 
prepared form was sent with it, intended to facilitate the HDC Office in gathering and supplying 
the information I sought. Now I requested information about any possible contacts that existing 
or former HDC staff members, directly involved in the assessment, processing and 
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investigation of my complaint, may have had with Dr Dxxxx Xxxxxxx at any given time. On 05 
June (03:52 pm) I received an email confirmation for my email from Exxxx Lxxx at HDC Office.
Also on 05 June I did earlier that day send the same request to the HDC Office by parcel post.

[17] On 03 July 2013 I received a response to my O.I.A. request from Georgina Rood, which was 
dated 01 July. She informed me that she had spoken with the staff still at the HDC Office who 
had direct contact with my file, and she stated, that none of them would know Dr Xxxxxxx, and 
that none had had contact with him, other than through the complaints process. A small 
number of staff who no longer worked at the HDC Office also had contact with my file, but re 
them she again refused information under section 18 (f) of the O.I.A.. She also withheld the 
names of staff members according to section 9 (2) (a) of the same Act. A special mention was 
made at the end of her letter, how the HDC Office would handle conflicts of interest.

[18] On 19 September 2013 I received a letter dated 17 September from Katie Elkin, Associate 
Commissioner, at the HDC Office. It contained a response to my requests for a review of Theo 
Baker’s decision. Under the heading ‘Complaint’ Ms Elkin listed only 4 bullet points 
summarising parts of my complaint. Again not all breaches that I raised in my original 
complaint were mentioned. Ms Elkin stated how a response on my complaint had been sought 
from Dr Xxxxxxx. She listed my more recently expressed concerns under 6 further bullet 
points, mentioning my criticism of the MAB, including that such a Board cannot and would not 
address issues that the HDC Office should address. She also listed some of my other 
concerns about their Office’s handling of my complaint. Under ‘My response’ she then claimed
their Office “considered all the information provided”, and “thoroughly reviewed the file”. She 
wrote that “having considered all the circumstances of this case”, she was of the view that the 
Deputy Commissioner’s decision to take no further action remained appropriate. She 
expressed she was “satisfied” that all relevant information had been considered, and she 
assured me, that the entire complaint was provided to Dr Xxxxxxx. While she acknowledged 
that complaints about a non-treating doctor contracting as assessor to a third-party may fall 
under the Commissioner’s jurisdiction, she noted, that “most of my concerns relate to the 
processes and policies of WINZ and of the Board”. She claimed such matters were 
outside their jurisdiction and were more appropriately dealt with by agencies concerned, or the 
High Court and the Ombudsman. She stated that the Commissioner and Deputy 
Commissioner have a “wide” discretion to take no action under section 38 of the HDC Act, 
“wherever they consider”, “in all the circumstances”, even where matters fall under their 
jurisdiction. One of each letters to and from Dr Xxxxxxx were attached (18 and 20 Sept. 2012).

[19] At 01:18 am on 23 September 2013 I sent an email with my response (dated 22 September) to 
the decision by Katie Elkin. The letter was addressed to Mr Anthony Hill as Commissioner. 
Exxxxx Lxxx, Legal Team Advisor at the HDC Office, confirmed receipt of my email at 11:32 
am on 26 September. My comments were going to be given consideration, she wrote. In my 
letter I expressed my extreme shock, dismay and upset about the stated justifications for not 
pursuing the matter and not reviewing the earlier decision. I expressed that I felt offended by 
the claim the MAB would be the appropriate institution to deal with my complaint. I reiterated
points at issue that had not been addressed, like the scope of practice of Dr Xxxxxxx, a 
breach of the ‘Health Information Privacy Code 1994’, a breach of the ‘Health (Retention of 
Health Information) Regulations 1996’, stated breaches of the ‘Code of the Health and 
Disability Services Consumer’s Rights’, and of the ‘Code of Ethics of the New Zealand Medical 
Profession’. I again referred to presented evidence, same as how Dr Bratt from MSD uses 
presentations to inxxxxxxx medical practitioners. I wrote that it was unreasonable to expect 
persons with mental illness to seek remedies through the courts, and that my remaining 
trust and hope in justice in New Zealand had been destroyed. I expressed serious misgivings 
about the handling of my complaint and others’ complaints by the HDC Office. I concluded that 
MSD and their designated doctors would be encouraged to continue putting unacceptable 
pressures on sick and disabled, to deliver outcomes they desire.

[20] On 07 October 2013 (08:19 and also 08:38 pm) I sent a further request under the O.I.A. and 
Privacy Act to the HDC Office, seeking certain specified information about correspondence 
and other communications between the HDC Office and Dr Xxxxxxx, copies of memos or 
other written correspondence exchanged between staff at the HDC Office, and information on 
any contacts the Office may have had with staff at the MSD, with Xxx Lxxxxx at XxxXXXX, 
with my GP, Dr Txxxxxx, or any other person, in relation to this complaint. It was sent by way 
of a PDF attachment to an email that was also sent re another complaint matter.
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[21] A response (dated 04 Nov. 2013) to my request from 07 October was received from Georgina 
Rood, Legal Advisor, by post on 07 Nov. 2013. A small number of documents were supplied, 
which mostly represented letters from HDC to Dr Xxxxxxx, or from him to the HDC Office. A 
file note of a phone call to Dr Xxxxxxx on 22 Nov. 2012 was also included. A ‘New Complaint 
(Triage Form)’, 2 other file notes and copies of the first page of on-forwarded emails from me 
were included. Some information was removed from a number of documents. Internal 
communications between HDC staff and their legal team members were being withheld. The 
reply then stated that none of the persons or agencies I had mentioned in my request, 
other than Dr Xxxxxxx and myself, had been contacted in relation to the complaint. That
was an important revelation, proving that NO effort had been made by the HDC Office, to 
seek verification and clarification of provided evidence information, from health 
professionals that could have been able to do so. The ‘NEW COMPLAINT (TRIAGE)’ form 
contained some contradicting and false information, referring under ‘Complaint summary’ to 
“ACC-appointed assessor Dr Xxxxxxx”. At the top it had ticked boxes under ‘Other 
authority referral/Involvement’ for “Registration body” and “Other: HRC, Ministry of 
Social Affairs”. Yet none of those agencies or authorities had ever been consulted, which
altogether proved yet again, my complaint had been handled in a very dismissive manner.

[22] On 25 November I received a further letter from Katie Elkin, Associate Commissioner, Legal 
and Strategic Relations, dated 22 November 2013. It was in response to some concerns I had 
raised in my last letter to the Office of the HDC. Katie Elkin claimed that they had again 
reviewed my file, but she again stated: “I remain of the opinion that the Deputy 
Commissioner’s decision remains appropriate in the circumstances, and there is no 
basis to reopen your complaint file.” Ms Elkin stressed that the Commissioner and Deputy 
Commissioners’ discretion to take no further action on a complaint is wide. It was more 
appropriate for WINZ to address my concerns, she added, and she reiterated, that “the 
processes and policies of WINZ, the Ministry of Social Development, and of the Medical 
Appeals Board are outside the jurisdiction of this Office.”  Ms Elkin also added that the 
Commissioner does not have jurisdiction to consider issues relating to information 
privacy. It was the first time during the lengthy handling and extensive correspondence 
in this matter, that I was suddenly being referred to the Privacy Commissioner re those 
aspects of my complaint. In her conclusion she did not consider that my latest 
correspondence provided any basis to reconsider the (earlier) decision. She wrote: “I do not 
consider that further consideration of this complaint would be productive.”

[23] Given the contents and tone of the final response I received from Katie Elkin from the HDC 
Office, I did not respond further to her unhelpful comments and explanations. I remain to be
completely in disagreement with that last, and also the previous decisions by the HDC Office, 
and I do not accept the reasons and explanations given, for not taking any further action in the 
complaint matter under reference C12HDCxxxxx. Consequently I see no other solution, but to 
file a complaint to the Office of Ombudsmen, as the matter deserves an appropriate, thorough, 
fair and reasonable, truly independent investigation by one of the Ombudsmen.

The Health and Disability Commissioner Act 1994

[24] According to section 6 of ‘The Health and Disability Commissioner Act 1994’ the purpose of 
the Act is to promote and protect the rights of health consumers and disability services 
consumers, by facilitation fair, simple, speedy and efficient resolution of complaints about 
infringements of those rights. Section 7 states that, in exercising any powers or functions 
under this Act, the New Zealand Health and Disability Strategies must be taken into account, 
where they are applicable, same as the objectives for District Health Boards.

[25] Under section 14 of this Act the Health and Disability Commissioner and his Deputies perform 
a range of functions and responsibilities, including the preparation of a draft, the review and 
maintenance of the ‘Code of Health and Disability Services Consumers’ Rights’. They are 
also responsible for the initial receipt of complaints about health care and disability services 
providers (s. 14 (1) (da)). They must ensure that each complaint is appropriately dealt with. 
This includes actions such as investigating complaints, to refer complaints or investigations to 
the Director of Proceedings, to make certain recommendations or suggestions, to report to the 
Minister and to perform other functions, powers and duties under the same Act. 
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[26] I exercised my right under section 31 (1) of this Act, and made a complaint about the WINZ 
commissioned designated doctor Dxxxx Xxxxxxx. Under section 33 (1) the Deputy 
Commissioner made a preliminary assessment of the complaint. The Commissioner and his 
Deputies had certain options to refer the matter to an agency, person or advocate, to call a 
conference, to investigate the matter him-/herself, or to take no action on it. In this case the 
Deputy Commissioner referred the complaint to Dr Xxxxxxx to answer to, and after a review 
decided to take no further action. According to section 33 (2), the Commissioner must 
promptly notify parties of their preliminary assessment, which appears to only have happened 
in conjunction with a final decision, which took 5 months to reach. That is in my view anything 
but prompt. Sections 33 (3) and (4) authorised the Deputy Commissioner to revise her
preliminary assessment, but despite of requests for a review, this was not done and refused.   

[27] The HDC Office clearly saw sufficient reason to make initial inquiries or investigations into the 
breaches of the Code that I had reported, and it sought a response from Dr Xxxxxxx himself, 
which appears to have occurred under section 34 (1) (d) of this Act. It appears that the HDC 
Office also took action under section 34 (2). It does not appear that the Commissioner did at 
any time seriously consider taking actions available under sections 34 (5) or 40 of this Act.
Also did the Commissioner or his Deputies refrain from using any powers under section 36.

[28] Under section 38 (1) of the Health and Disability Commissioner Act the Commissioner and his 
Deputies have a certain discretion to decide to take no action, or no further action (as the case 
may require), on a complaint. This is qualified by the wording “if the Commissioner considers 
that, having regard to all the circumstances of the case, any action or further action is 
unnecessary or inappropriate.” Section 38 (2) lists matters the Commissioner may give 
consideration to in deciding on this. These include taking into account the time lapsed since 
the subject matter of the complaint arose, whether the matter is trivial, frivolous, vexatious or 
not in good faith, whether the person affected wants no action taken, and under subsection 
(e), whether there is “in all the circumstances an adequate remedy or right of appeal, that 
it would be reasonable for the person alleged to be aggrieved to exercise.” Subsection 
(3) states though that subsection (2) does not detract from the generality of subsection (1).

[29] Section 39 authorises and instructs the Commissioner to promptly communicate matters of 
concern about risks, which may be caused by a health practitioner’s practice, to the 
appropriate authority. The Commissioner must also promptly notify the Director General of 
Health, if he has reason to believe that systemic failures or inadequacies, or the practice of a 
health care or disability service provider, are harming - or likely to harm - health or safety of 
members of the public. Section 40 gives the Commissioner and his Deputies the powers to 
investigate matters him-/herself. That is, where it is evident, or it appears, that there has been 
a breach of the ‘Code of Health and Disability Services Consumers' Rights’. The 
Commissioner or his/her Deputy must then also notify an authority according to section 42 (1).

[30] The Commissioner can according to section 45 of this Act take a number of actions when an 
investigation has given him/her the opinion that there was a breach of the Code (see 45 (1) 
(a)). Section 45 (2) authorises the Commissioner to report his/her opinion with a 
recommendation to certain authorities, agencies or persons, make a complaint him-/herself, 
assist a person to make a formal complaint, or under section 45 (2) (f) refer the matter to the 
Director of Proceedings. The rights and powers of that Director are outlined in section 47, and 
the functions of that Director under section 49. The Director of Proceedings can under section 
50 (2) file for proceedings before the Human Rights Review Tribunal.

[31] An aggrieved person, as I am as the complainant in the case presented here, would only be 
able to bring a complaint to the Human Rights Review Tribunal, if the provisions under
section 51 (a) or (b) are met. But disturbingly the Deputy Health and Disability 
Commissioner failed to give due, fair and reasonable consideration to the abundance of
relevant information and evidence that I presented during the course of my complaint. 
Both the Deputy and Associate Commissioners based their decision, to take no action,
primarily on completely flawed considerations, and by relying on an incorrect interpretation of 
the law. The claim that the Medical Appeals Board would represent an “adequate right 
of appeal for WINZ decisions” is not relevant as a matter for consideration in respect of
the particular complaint I filed with the HDC Office. It is not a relevant matter to take 
account of under section 38 (2) (e), because my complaint was about breaches of the 
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‘Code of Health and Disability Services Consumers’ Rights’, which raised issues about
Dr Dxxxx Xxxxxxx’s conduct during the examination, and how he completed the 
assessment on me. The Commissioners ignored and breached natural justice, taking 
account of irrelevant considerations, instead of the repeatedly presented, valid, 
relevant matters for consideration. Without justification they decided, that there was no
breach of the Code by Dr Dxxxx Xxxxxxx! In regards to section 51 (a) or (b) their 
decision has frustrated my attempts in seeking and finding justice in this matter.

[32] In view of the legal provisions just outlined above, it becomes clear that in this complaint 
matter, all steps that could potentially be taken to address breaches I raised, depended 
on the actions and decisions by the Commissioner, in regards to whether my complaint 
would be accepted, properly, fairly and objectively assessed, processed and investigated at 
all. It is clear that the Commissioner holds a kind of “gatekeeper” role, in the handling of 
any complaints about health and disability services in New Zealand. The success or lack of 
success of any complaint that is brought by a consumer (or other party) against a 
practitioner or provider depends largely on what the Commissioner does and decides.

The Health Practitioners Competence Assurance Act 2003

[33] Under the ‘Health Practitioner Competence Assurance Act’ section 64 states that any 
complaints about practitioners who are covered by that Act, and that are received by a 
responsible authority to whom that Act applies, must be forwarded to the Health and Disability 
Commissioner. While I had sent my complaint in this matter at the same time to the Medical 
Council of New Zealand, I was indeed informed by an email from “Xxxxxxx” (Senior 
Professional Standards Coordinator, Medical Council), received at 03:39 pm on 06 July 2012, 
that the HDC Office is the “most appropriate organisation to direct” my “correspondence to”. 

[34] Section 65 provides for steps that an authority under this Act, like the Medical Council (see 
Schedule 2), must take if a complaint is being referred to it by the Health and Disability 
Commissioner under section 34 (1) (a) of the ‘Health and Disability Commissioner Act’. 
Section 66 outlines how the Health and Disability Commissioner must notify the authority of a 
pending complaint. Section 70 of the ‘Health Practitioners Competence Assurance Act’ states 
that an authority may not take any action concerning the complaint, or the subject matter of an 
investigation by the HDC Office, until notified whether the matter is not to be investigated (or 
investigated further), that the matter has been resolved, or that it is not to be referred to the 
Director of Proceedings, or that the Director will not institute disciplinary proceedings. Section 
65 (2) allows an authority (e.g. the Medical Council) to refer a complaint received by it from the 
HDC Office to a professional conduct committee. Sections 71 to 83 of the Health Practitioners 
Competence Assurance Act stipulate processes to follow for and by such committees. Section 
81 (2) provides for such a committee to formulate and lay a charge against a practitioner
before a ‘Health Practitioners Disciplinary Tribunal’ (see sections 84 to 105 of this Act).

[35] By looking at the above and other provisions under this particular Act it becomes clear, that 
complaints about health practitioners will ultimately, and in virtually all cases, at first be 
assessed and decided upon by the Health and Disability Commissioner, rather than any 
authority responsible under this Act for registering practitioners. This certainly applies to 
complaints from consumers of health and disability services. That means also, that the role of 
the Health and Disability Commissioner in handling my complaint becomes absolutely 
crucial. Any authority – like the Medical Council, is unlikely to consider conducting any 
committee or tribunal hearing, or to take any other measures, unless the Health and Disability 
Commissioner or his Deputies refer a complaint to it under section 43 (1) (a) of the Health and 
Disability Commissioner Act 1994. Hence there is now no remedy or relief I can seek, or
legal proceedings I can bring, to address the breaches of conduct by Dr Dxxxx
Xxxxxxx.

[36] Breaches of natural justice, of process and legal provisions by the HDC Office

[36a] The comments by the Deputy and Associate Commissioners (see also paragraphs [6], 
[18], [22] and [31]), that the Medical Appeals Board would represent an “adequate right of 
appeal for WINZ decisions” (Theo Baker’s letter from 24 April 2013), and that “most of my 
concerns relate to the processes and policies of WINZ and of the Board” (K. Elkin’s letter from 
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17 Sept. 2013), and also that “the processes and policies of WINZ, the Ministry of Social 
Development, and of the Medical Appeals Board are outside the jurisdiction of this Office” (K. 
Elkin’s letter from 22 Nov. 2013), are apart from the last one completely incorrect, and 
they are – in regards to my particular complaint - all not relevant matters to consider 
under section 38 (2) (e) of the Health and Disability Commissioner Act. My complaint was 
about breaches of the ‘Code of Health and Disability Services Consumers’ Rights’, which 
happened in the course of Dr Dxxxx Xxxxxxx inappropriately conducting a medical
examination, and in a biased, unprofessional manner preparing related assessment reports on 
me. I must refer to the points I complained about in my original complaint letter from xx June 
2012 (see also [2] and [3] in this letter). An appeal to a Medical Appeals Board (see old 
section 53A of the Social Security Act) would not address the conduct of Dr Xxxxxxx in view of 
the ‘Code of Health and Disability Services Consumer’s Rights’, the ‘Code of Ethics’, of any 
competency, health information privacy and information retention issues. The Commissioner 
also failed to consider the actual lack of independence of an MAB (appointed by MSD), that 
“designated doctors” and MAB members get trained and mentored by the apparently xxxxxx
Principal Health Advisor of MSD, and that I did not succeed with my appeal to the MAB. I refer 
to my letters with further explanations and submissions to the HDC Office, dated 26 April and 
22 Sept. 2013 (see also [8] to [15] and [19] above).The Commissioners misinterpreted 
statutory provisions, ignored and breached natural justice, by taking into account 
irrelevant considerations, instead of the repeatedly presented, valid, relevant matters.
Section 38 (1) of the ‘Health and Disability Commissioner Act states’: “the Commissioner may, 
at his or her discretion, decide to take no action or, as the case may require, no further action 
on the complaint if the Commissioner considers that, having regard to all the circumstances 
of the case, any action or further action is unnecessary or inappropriate.” As the 
Commissioners did not have regard to all the circumstances of my case, they breached law.

[36b] In Dr Xxxxxxx’s letter to the HDC Office from 20 September 2012 he mentions that he did not 
provide medical treatment to me, and that he was under the understanding that “all complaints 
of this nature are more correctly addressed to the Medical Appeals Board”. He also refers to a 
letter dated 16 August 2010, which he apparently received from the HDC Office, and which he 
claims outlines such policy. This implies that the Health and Disability Commissioner is 
reluctant to deal with complaints about third-party assessors. That presumption is 
reinforced by comments made in a letter from Katie Elkin dated 17 Sept. 2013 (see last 
chapter on page 2), where she states “that complaints that relate to a non-treating doctor 
contracted as an assessor to a third-party may fall within the Commissioner’s jurisdiction 
under the Act”. She reiterated that comment at the bottom of page 1 of her final letter dated 22 
Nov. 2013, and at the top of page 3 again stated, that “it was more appropriate for WINZ, as 
the third-party contracting Dr Xxxxxxx to provide an assessment, to address your concerns 
about his assessment of you”. This apparent reluctance by the Health and Disability 
Commissioner, or his Deputies, to assess and investigate complaints about third-party 
assessors, who are registered health and medical professionals bound by the ‘Health 
Practitioners Competency Assurance Act’, the ‘Code of Ethics of the New Zealand 
Medical Profession’, and other legal provisions is unacceptable. Such practitioners, 
acting as examining assessors, must surely also be bound by the ‘Code of Health and 
Disability Services Consumer’s Rights’ (the Code), especially when a face to face 
consultation and physical examination is taking place. I view the position by the HDC Office in 
this regards as compromising the law. The provisions under section 38 of the ‘Health and 
Disability Commissioner Act’, to take no action or no further action, must not and 
cannot be interpreted that widely, as it may please the Commissioner by following 
selective, irrelevant, unreasonable or even subjective considerations. A registered health 
practitioner has obligations to respect the rights of consumers under the Code, also when 
conduction assessments (see section 20 (1) and particularly section/s 20 (2) (a) and (b)), 
which the Health and Disability Commissioner has a responsibility for to uphold and enforce.

[36c] In her decision from 24 April 2013 Theo Baker revealed that her Office had only specifically
asked Dr Xxxxxxx to respond to an alleged breach of Right 5 of the Code, which means that 
none of the other reported breaches had been pursued. Consequently the Deputy and 
Associate Commissioners failed to give due and fair consideration to breaches I 
reported of rights 1, 3, 4 and 6 that under the ‘Code of Health and Disability Services 
Consumer’s Rights’. While Katie Elkin, Associate Commissioner, stated on page 2 in her 
letter from 17 Sept. 2013 (under “My response”), that a copy of my entire complaint was 
presented to Dr Xxxxxxx on 18 Sept. 2012, the copy of that letter sent to me upon an O.I.A. 
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request does not state, whether only the complaint letter was sent, or whether it was sent 
together with all provided attachments. Hence I remain unconvinced that Dr Xxxxxxx was 
presented with all the evidence that I supplied. It raises serious questions, why Dr Xxxxxxx
was only asked to specifically respond to “communication issues”, and apart from that 
allowed to offer his much “generalised” comments as a response to all other aspects. 
Dr Xxxxxxx’s responses are unconvincing in view of the comprehensive evidence I 
supplied, and he presented no copies of documents that I presented to him, or that my 
doctor sent him. Dr Xxxxxxx appears to be working in a manner, where he keeps as little 
documentation as possible, in order to avoid any legal questions or challenges that may arise. 
That is while he is according to the ‘Health (Retention of Health Information) Regulations 1996’ 
expected to keep certain medical records on file for a number of years. Not until the last 
response by Katie Elkin from 22 Nov. 2013 did the HDC Office provide any comment in 
regards to this breach by Dr Xxxxxxx! That response was completely unsatisfactory. In any 
case, same as under [36a], section 38 (1) of the ‘Health and Disability Commissioner Act’ was
not followed; as the Commissioners handling my complaint failed to have regard to all the 
circumstances of my case (see also my letters from 26. April and 22 Sept. 2013).

[36d] Dr Xxxxxxx’s and Theo Baker’s comments (see Dr Xxxxxxx’s letter from 22 Nov. 2012 and 
Theo Baker’s decision dated 24 April 2013) concerning the lapse of time since the 
examination and assessment from 17 to 30 June 2010 are not accepted as a fair, 
reasonable consideration under section 38 (2) (a) of the Act for the Health and Disability 
Commissioner to not further investigate the matter. I was unable to make a complaint to 
the HDC Office until late June 2012, because other, related matters were still before the 
High Court - pending a judicial review proceeding. Given that circumstance the HDC 
Office would not have taken any action at all, until that would have been resolved. Also, in 
view of the Office of the Health and Disability Commissioner taking nearly a year, to present a 
first decision on the matter, and then not making necessary, due efforts to appropriately and 
fairly re-assess, clarify and confirm presented information and evidence, it is completely 
unreasonable to assert that the lapse of time since the subject matter arose warrants a 
decision to take no action. With the extra delay and final decision to not take further 
action, Theo Baker and Katie Elkin did as Commissioners in this case actually 
xxxxxxxxx the course of justice, as according to section 173 (Part 7) of the ‘Health 
Practitioners Competence Assurance Act 2003’ no information about offences under 
the Act may be laid 3 years after the time the matter for the information arose!
Consequently I have been denied justice, which may raise issues with section 27 of the New 
Zealand Bill of Rights Act 1990, or at least the intention and “spirit” behind that provision. 

[36e] In her letter from 17 September 2013 Katie Elkin only addressed a few summarised aspects of 
the breaches I reported, and of the issues I had raised, in her few bullet points. In her letter 
from 22 Nov. 2013 the Associate Commissioner suddenly referred me to the Privacy 
Commissioner to have unresolved issues re health information privacy and retention 
addressed there, which was something that I could certainly have been advised to do 
much earlier than this. This clearly relates to my complaint about Dr Xxxxxxx’s breaches of 
the HIPC 1994 and the Health (Retention of Health Information) Regulations 1996. As the 
Commissioner and his Deputies are according to section 14 (2) (b) of the Health and 
Disability Commissioner Act supposed to consult and cooperate with the Privacy 
Commissioner, the Ombudsmen and other statutory officials, one should have 
expected that the matter would have been raised much earlier, or even be referred to 
the Privacy Commissioner directly by one of the Commissioners. This did not happen, 
and therefore the Commissioners failed to act accordingly as provided under section 36 
of the HDC Act. Also has the Commissioner certain responsibilities regarding privacy law as 
stated in section 20 (1) (c) (i) of the Health and Disability Commissioner Act 1994. By 
informing me of their position at the very end of a prolonged complaint process, and after an 
earlier conducted review, the Health and Disability Commissioner neglected their duty to 
consult with the Privacy Commissioner, and also with me, in a timely manner.

[36f] There was no mention in any decision that I received from the HDC Office, that the Mental 
Health Commissioner had been consulted on my complaint, which is what I had expressly 
asked for in my letter dated 26 April 2013 (see chapter 2 on page 1). Consequently the 
possibly only sufficiently, appropriately qualified Commissioner based at the HDC Office, Dr 
Lynne Lane (MB ChB, FNZCPHM 2008), was apparently not given a chance to look at and 
assess the complaint, the submissions and evidence presented, and to consider my mental 
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health issues, which are highly relevant in view of the biased, un-objective, unprofessional and 
apparently incompetent treatment I received by Dr Dxxxx Xxxxxxx. The harm caused could 
only have been properly understood by a person with competence in the assessment, 
diagnosis and treatment of complex mental health issues. Given the apparent fact, that my 
complaint and submissions were not read, examined and assessed by the Mental Health 
Commissioner, I must conclude that I was denied a competent and fair hearing, and that 
consequently the natural justice principle ‘audi alteram partem” was breached. Only a proper 
re-assessment following the provisions of statute, regulation and natural justice, and a fair and 
reasonable process of decision-making, will ensure that justice can be applied in this matter.

[36g] Overall the Office of the Deputy Health and Disability Commissioner and her staff
applied a dismissive and even negligent approach towards the assessment and 
handling of my complaint. This does not only become evident by some clear mistakes in the 
‘(TRIAGE)’ form, but also by not having made any efforts to contact potential witnesses who 
could have verified and commented on crucial information that was provided. Most concerning
is that undue major consideration was given to Dr Xxxxxxx’s two letters with his own 
summarising statements in response to aspects of my complaint (dated 20 Sept. and 22 Nov. 
2012). There appears to be no other convincing reason for Theo Baker’s decision to not 
properly examine other information and matters presented with my complaint 
C12HDCxxxxx, apart from her apparent personal bias against me. It was obviously
caused by the fact that she had already dealt with a highly complex complaint on another 
matter I had presented, where I had complained about her handling of it. I took issue with her 
handling of my complaint under the reference C11HDCxxxxx by way of a letter dated 27 
March 2012. It was in response to Theo Baker’s initial decision on that complaint dated 24 
February 2012. Later correspondence and information received under the O.I.A. and Privacy 
Act revealed that a sought review of Miss Baker’s decision in that matter was only dealt with 
reluctantly and half heartedly. In view of the convincing evidence and information provided in 
this complaint matter under reference C12HDCxxxxx, a fair minded, informed person would 
have decided differently to Deputy Commissioner Theo Baker. The later responses by Katie 
Elkin as Associate Commissioner were obviously made after much legal consultations 
amongst staff and advisors within the HDC Office, and must be viewed as damage control.

[36h] An aggrieved person, as I am as the complainant in the case presented here, would only be 
able to bring a complaint to the Human Rights Review Tribunal him/herself, under the 
provisions in section 51 (a) or (b) of the ‘Health and Disability Commissioner Act’. But as the 
Deputy and Associate Health and Disability Commissioners failed to give due, fair and 
reasonable consideration, by not having regard to all the circumstances of the case (i.e. the 
substantial compelling evidence that I presented during the course of my complaint), they
failed to acknowledge and accept there were breaches of the Code! As a result their decision 
has denied me access to justice. Again this raises issues with the New Zealand Bill of Rights 
Act 1990 and with natural justice.

[36i] According to section 7 (a) of the Health and Disability Commissioner Act the Commissioner, 
and where applicable his Deputies with the relevant delegated powers, must in exercising or 
performing any power or function take into account the New Zealand health strategy and the 
New Zealand disability strategy. ‘The New Zealand Disability Strategy 2001’, published by the 
Office for Disability Issues - under the Ministry of Social Development, states under ‘Objective 
6’: “Foster an aware and responsive public service”, and further to that, see ‘Action’ 6.3: 
“Ensure that all government agencies treat disabled people with dignity and respect”. Although 
not a government agency as such, but as a public office with responsibilities to uphold the
‘Code of Health and Disability Services Consumers’ Rights’, it must surely be expected that 
the HDC Office honours, respects and adheres to that part of the strategy. The ‘New Zealand 
Disability Action Strategy’ requires regular annual ‘Progress Reports’ on the implementation of 
the strategy to be published. Also has New Zealand has signed the ‘United Nations 
Convention on the Rights of Persons with Disabilities’, which appears to have been integrated 
into, or aligned with ‘The New Zealand Disability Strategy’. It must therefore be expected that 
an Office like the HDC Office must follow the provisions/principles under Article 12 - and 
particularly Article 13 - of that UN Convention. But with much regret, I must note, that the 
treatment I have received from the Deputy and Associate Commissioners of the HDC Office, 
in the process of handling my complaint, has been lacking due respect, fairness and 
reasonableness, leading to a situation where access to justice has been denied. It appears 
that the Commissioners and their staff of the Office of the HDC lack the necessary training and 
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competency to handle complaints from mental health sufferers in an appropriate, supportive 
and respectful manner. This is a matter of great concern and requires most urgent resolution.

Remedies sought under the Ombudsmen Act 1975

[37] The Health and Disability Commissioner, represented by his Deputy and Associate 
Commissioner, made an assessment and decisions on my complaint, which are in breach of 
natural justice, which are based on the misinterpretation of statutory and regulatory provisions, 
and which ultimately deny me justice. The final decision is based on flawed, inappropriately 
conducted assessments and reviews, that did not give fair, objective and reasonable 
consideration to all the truly relevant information and evidence provided, referred to and 
offered in relation to the complaint. The Commissioner/s decided without justification to take 
no action - or no further action - on my complaint, while failing to have regard to all the 
circumstances of the case. In view of this, I ask you as Ombudsman for your considerations
based on all information and evidence provided (incl. correspondence between the HDC 
Office and me) to make the following recommendations or decisions under section 22 (3) of 
the Ombudsmen Act 1975 to the Health and Disability Commissioner, and otherwise:

[37-1] That the Health and Disability Commissioner, or any of his Deputy or Associate 
Commissioners and their staff, properly and thoroughly reviews and re-assesses my complaint 
C12HDCxxxxx, and in doing so give the appropriate, fair, objective and reasonable 
consideration to all the evidence supplied in the matter (including such provided after an 
earlier decision or review in the course of the complaint handling).

[37-2] That the Health and Disability Commissioner, or his Deputy or Associate Commissioner, 
directly involves and consults with the Mental Health Commissioner in conducting such a 
proper and thorough review as asked for under [37-1].

[37-3] That the Health and Disability Commissioner, or any Deputy or Associate Commissioner, 
same as the Mental Health Commissioner, will at all stages of his/her review, re-assessment 
and future decision-making, truly follow the principles of natural justice, and strictly adhere to 
the statutory and regulatory provisions – as they should be correctly interpreted under the law.

[37-4] that the Health and Disability Commissioner, any Deputy-, Associate- or Mental Health
Commissioner, will during the review, re-assessment and in their future decision-making 
consult any witnesses, who may be required to verify, confirm and comment on any 
documentary or other information provided, thus facilitating a fair, reasonable and objective 
handling of the complaint. This may include my own GP, Dr Xxxxx Txxxxxx, my psychologist 
Xxx Lxxxxx at XxxXXXX Psychological Services, other specialists or practitioners involved in 
my care, same as staff of the Ministry of Social Development, or any other relevant person. 
Where necessary, I will ensure to provide a written authority to the HDC Office to contact and 
consult with particular health professionals that were involved in my care.

[37-5] That the Health and Disability Commissioner, his Deputies, Associate or Mental Health 
Commissioner, will consult in this matter with the Privacy Commissioner and the Office of 
Ombudsmen, where this is necessary and appropriate, to resolve health information privacy 
and retention issues that were raised as part of the complaint. In the case that such issues are 
better dealt with by the Privacy Commissioner, the matter should be referred to that 
Commissioner by the Health and Disability Commissioner.

[37-6] That the Health and Disability Commissioner, his Deputies, Associate or Mental Health 
Commissioner, will ensure that measures will be taken and implemented as soon as 
reasonably possible, to provide needed training to all staff employed by the HDC Office, on 
how to appropriately, fairly and respectfully deal with complainants, witnesses or any other 
persons that suffer from mental health - or any other illness causing disabilities, that are not 
always well understood and appreciated.

[37-7] That the Health and Disability Commissioner - or any Commissioner with his delegated 
authority – will ensure that I will be given access to justice, either by the Commissioner taking 
appropriate actions him-/herself, or by the matter being referred to the Director of 
Proceedings, and/or by referring the matter to the Medical Council for further action. This is in 
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reliance on natural justice, as well as statutory and regulatory law being applied appropriately, 
fairly, objectively and reasonably in resolving the complaint matter.

[37-8] That any other recommendation or decision be made, which you as Ombudsman see 
appropriate in this matter, which may include reporting to the Minister of Health, the Prime 
Minister, the House of Representatives or any other authorities, to recommend a review of the 
law, to remedy inconsistencies in processes and procedures that prevent persons in my 
situation from accessing and finding justice.

Closing comments and concerns

[38] It is my concern also that the Health and Disability Commissioner Office is re- and de-
prioritising too many complaints about issues with health and disability services, due to 
financial pressures, while their office is faced with increasing work loads and at the same time 
limited funding. The recently published annual report of the Health and Disability 
Commissioner has revealed some details on this. As the Health and Disability Commissioner 
does perform the role of a “gate keeper” when it comes to handling and processing 
complaints, the refusal to accept and investigate many complaints leads to a denial of justice
for too many. Authorities like the Medical Council will usually not investigate any complaints 
themselves, unless the HDC Office refers matters to them - to further deal with.

[39] Already now we have too many cases that are before the HDC Office for two or more years, 
and any breaches that can be addressed under the ‘Health Practitioners Competency 
Assurance Act 2003’, will not be possible to pursue after the lapse of 3 years (see section 
173). Justice delayed is justice denied, and it is a matter of highest concern what happened 
with not just my complaint, but what happens to many others.

Your respected decision and response in this matter - in due - course will be most appreciated.

Yours thankfully and sincerely

Xxxxxxxx Xxxxxxx

P.S.:

Lists of supplied, relevant evidence documents and correspondence in this matter will be found at the 
bottom of a number of emails that will be sent separately in this matter to your Office’s email address!
Those relevant documents that will be attached to those emails will not be attached to a copy of this 
letter that will be also sent to you by post.


